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A New Format for State Government 


AFTER SEVERAL MONTHS of study and consideration the 
editors of State Government have adopted the reduced 
page size and changes in type which appear in this issue. 
The new format has been designed to make State Gov 
ernment easier to read and more convenient to handle. 

State Government has always been receptive to sug- 
gestions concerning ways of making its form and content 
more useful and more interesting to its readers. The 
editors will appreciate any comments or suggestions 
which readers may wish to make concerning the changes 
which have just been made or changes for future con 
sideration. 


Contributors and Articles 


Building for the Future in the West 

In the September, 1945 issue of Stale Government, 
Governor Earl Warren of California discussed, from the 
point of view of a Westerner, the decentralization ol 
American industry which has resulted from the war. 
Governor Warren viewed the decentralization of industry 
as a national, and not a sectional problem. In this issue, 
Governor Warren outlines the contributions which sec 
tional development may make to the nation as a whole 
(see page 4). 


Institutional Maintenance Policies 


An important phase of state personnel administration 
concerns the maintenance of employees who are required 
or encouraged to reside within the hospitals, welfare on 
corrective institutions in which they work. Employee 
maintenance policy was formerly determined in- most 
states by each institution. Uniform, well-considered main- 
tenance policies have evolved only as centralized over-all 
state institutional administration has developed. A state 
by state summary of current maintenance provisions has 
been prepared by Morton Friedman and published by the 
Council of State Governments (see page 8). In this issue 
(see page 6) Mr. Friedman summarizes his findings and 
indicates present trends. 


The Abatement of Water Pollution 


Correction of the polluted condition of America’s 
streams and lakes is one of the major public enterprises 
which will be undertaken in the years just ahead. Water 
pollution in the United States has long been a national 
disgrace. In the February, 1945 issue of State Govern- 
ment, Kenneth A. Reid, Executive Director of the Izaak 
Walton League, described the need for positive action on 
the part of the states and the federal government to clean 
up America’s rivers. In this issue, Congressman Cleveland 
M. Bailey of West Virginia describes the progress which 
has been made to counteract water pollution, under- 
scores the inadequacies of governmental action up to the 
present time and analyzes briefly current legislation pend- 


ing in Congress with respect to this question (see page 9). 


Minnesota State Capitol Development 


Few states have had the opportunity of planning the 
development of their major public buildings. Frequently 
state capitols have been situated in crowded sections of 
the capital city and other buildings in which the major 
state departments are housed have been inconveniently 
situated in distant parts of the city. The state of Minne 
sota is undertaking the development of the state capitol 
area in the city of St. Paul and is creating a state center 
which is described in this issue by Arthur R. Nichols, 
Fellow of the American Society of Landscape Engineers 
and member of the firm of Morell & Nichols, Inc. (see 
page 14). The Minnesota capitol building has been de 
scribed as one of the most beautiful public buildings in 
the United States. The state center project should create 
a setting appropriate to its architectural merit. 


Federalism and International Organization 

With increasing American participation in inter 
national affairs and international organizations, the 
relation of the American system of tederal-state-local 
government to international policies and programs as- 
sumes new importance. Frederick L. Zimmerman, Re- 
search Director of the New York State Joint Legislative 
Committee on Interstate Cooperation and member of 
the faculty of Hunter College, New York city, and Dr. 
Mary C. Davis, member of the faculty of the New Jersey 
State College for Women (see page 17), outline the 
comparative history of federal states in’ international 
affairs and project some of the problems which may Lace 
the American states in relation to international develop 
ments in the near future. 


Federal-State Program of Suggested 1946 Legislation 


Meeting in Washington, October 31 and November 1, 
1945, under the Chairmanship of Mr. James C. Wilkes, 
Commissioner on Uniform State Laws of the District of 
Columbia, representatives of federal administrative 
agencies and the Drafting Committee of State Ofhcials 
of the Council of State Governments, developed a_pro- 
gram of suggested postwar legislation which will be pre- 
sented to state legislatures meeting in 1946 (see page 11). 
These Federal-State programs, now in their sixth year, are 
designed to facilitate increased cooperation between the 
states and their political subdivisions and the federal 
government, particularly in the field of state and local 
legislation. Upwards of 100 proposals, of both state and 
federal origin, and of mutual concern to the states and 
the federal government, have been developed through 
this joint federal-state mechanism since its initiation in 
August, 1940. The programs of 1941 and 1942 related to 
matters of national defense. In 1943 and 1944, exclu- 
sively war problems were handled. The 1945 program, 
and now the program for 1946-1947. relate largely to 
postwar problems of national scope. . 
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HE State Governments are close to 


the people. They can, more than any 
other single agency, give a lead to the 
country. After all, they were the original 
government in this country. They stand for 
the basic tenet of our federal system which 
is a sovereign union of sovereign states. The 
highest sovereignty of the states is fulfilled 


when each fights to give its best to the whole. 


Harry S. TRUMAN 
Twenty-Sixth Conference 
National Association of 
Secretaries of State 
October 19, 1943 
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Building for the Future in the West 


By EARL WARREN 


Governor of California 


URING the strain and concentration of our 

war effort we grew accustomed to looking 

toward the horizon. We spent much time 
trying to reason and to plan for what lay beyond 
that horizon in what we came to call the postwar 
world. We wanted that world to be a better world 
than we had known and we told ourselves that the 
way to reach that goal was to win the war and then 
create the better world. 

Today we know we have reached that horizon. 
We have learned that like every horizon it is not a 
definite line with a sharply different world beyond. 
We have looked around and come to understand, 
possibly more clearly than ever before, that we are 
always in the midst of gradual change, always mov- 
ing across a span that was once a horizon. 

America was built by people who kept looking 
toward new horizons, people who were thankful 
for opportunities afforded them, people who did not 
wait for supermen to lead them, people who claimed 
nothing by divine right and who were constantly 
thankful for the land, the opportunities, and the 
other blessings that surrounded them. 

Just as the America and the West we know today 
were built by men and women of patience, vision, 
confidence, and thankfulness, the America and the 
West of the future will be built by men and women 
possessed of similar attributes. To look toward 
horizons and reason and plan for the future is not 
only the privilege of every American, it is the duty 
of every American. 

Here in the West we have an abundance of ma- 
terial to stimulate our planning for its greatest 
usefulness to mankind, now and in the future. 

Stirred within us are ambitions which not only 
unite us in interest within our respective states, but 
which bind us together as one region, link us with 
great national objectives and even make us part and 
parcel of the hope of the whole world. 

Internationally, we recognize that most of the 
people of the world long for a lasting peace that 
will immediately rid the world of destitution and 
disorder bred by war and will eventually enable 
mankind to ease those hardships that have so long 
repressed the souls of millions. 

Nationally, we join with our fellow Americans in 
a determination to preserve the freedoms we have 
won and enjoyed in this country and to prove those 
freedoms to be consistent with the fullest material 
security and spiritual happiness. 


Regionally, we are united in our ambition to pre- 
serve the favorable economic changes that war has 
brought to our West, by working for a wider devel- 
opment of our natural resources, our hydroelectric 
and mineral treasures, our expanded manpower, 
our industrial leadership, and our new importance 
in the expanding Pacific world. 

Within our western states we share these world- 
wide, nation-wide, and region-wide ambitions. 

But, we also unite to bring about local conditions 
that make for good living and raise the standards 
of the whole Western region. We are ambitious for 
more efficient government, better highways, facili- 
ties for expansion of air travel, better harbors,- more 
parks and playgrounds, better care for our depend- 
ent aged and dependent children and better health 
facilities and services for our people. 

With all this unity on objectives why should we 
doubt our ability to realize our ambitions? In the 
face of this great volume of agreement on what 
do we disagree? 


Public Policy and Economic Enterprise 


From the leadership of the United Nations down 
to the municipal council; from the International 
Labor organization to the local union; from our 
world economic councils to our local chambers of 
commerce; every group of us is divided and slowed 
down chiefly by disagreement over methods. These 
differences of opinion force themselves upon our 
attention as governors and particularly as gover- 
nors in these Western states where there has 
recently been so much change. And, it is, I believe, 
particularly significant that the conflicts of think- 
ing which delay progress in our Western economy 
revolve around the function and the policy of gov- 
ernment in the development of our economy. 

It seems to me the language of the football field 
best serves to dramatize the principal groupings of 
opinion as to where government functions and 
responsibilities begin and end. 

There is a large body of opinion which holds that 
government occupies the position of the officials on 
the football field and that its function is merely to 
keep the time, measure the yardage, and penalize 
for fouls. This opinion holds that government is 
not on the team, must keep out of the game, and 
must remain neutral. 

Another opinion goes to the opposite extreme. 
It holds that government is not only a participant 
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in the game but captain, quarterback, players, and 
all the officials combined. It holds that government 
can go so far as to legislate the score in advance. In 
this kind of game the people are the football. 

There is a third opinion, however, and to me it 
is a much more realistic one. It recognizes that gov- 
ernment is very definitely in the game and on the 
team, but rejects the theory that government is the 
whole team, the captain, or even the star. 

This opinion maintains that government is on 
the team because workers and employers, customers 
and investors, and the officials of government who 
serve them, are all the same kind of people, all 
working out a common play, all driving toward the 
same goal line. 


The Function of Government 


It is my belief that government is, in fact, the 
people engaged in one phase of their total activity, 
and that government therefore cannot remain en- 
tirely aloof from, or disinterested in, the game in 
which we seek to reach our goals. 

This opinion, however, rejects the theory that 
government alone can plan, direct, and play the 
game because the real force that sparks the team 
must be the age-old dynamic of intelligent self- 
interest released through the system we call private 
enterprise—a system that calls for the fullest and 
freest use of every facility, for the achievement of 
our economic and social goals. 

As I see it, this mythical team has a backfield 
composed of agriculture, business, labor, and indus- 
try, including all the individuals and families that 
participate as wage earners, as employers, and as 
customers within these fields. 

The line is composed of government in all its 
legitimate functions. It seems to me that the func- 
tion of the line—government—is to afford protec- 
tion, both offensive and defensive, that will make 
possible the fullest use of the backfield’s speed and 
ingenuity in the execution of coordinated play. 

It is the function of government to run interfer- 
ence for private enterprise, and to eliminate the 
obstacles, but at the same time to keep out of the 
way of the man who is running with the ball. 

This idea is not a new one. It is one that has 
been in practice. No one can say government wasn't 
running interference for agriculture when it placed 
a floor under agricultural prices. Nor can it be said 
that government wasn’t clearing away obstacles for 
labor when minimum wages were established. 
Neither can it be said that government was stand- 
ing on the sidelines when the Reconstruction Finance 
Corporation made loans to business and industry. 
It is government’s job on the team to clear away 
obstacles that hamper advances of the ball carriers, 
and by the same token it is the responsibility of all 
of the backfield members of the team to help block 


out difficulties that might threaten the player who 
is carrying the ball at the moment. Advancing the 
ball, not the player, is the objective of any football 
team, and it must be the objective of all the players 
in trying to reach our economic goals. 


Responsibilities of Government 


Let us examine for a moment what an opinion 
such as this can mean when translated into policy 
and activity by government in the Western states. 
What can these states do to run the obstacles out 
of the way? What should we avoid if we are to keep 
out of the way of agriculture, business, labor, and 
industry as they try to advance the ball? What can 
we contribute which will help them build the 
greater economy which we all have as our goal? 

First, and positively, we can provide public facili- 
ties to promote the development of economic 
activity. We must rapidly recover the lost ground 
of the war years in the construction of adequate 
highways. We must go further and provide the 
greater avenues and freeways which our new popu- 
lation and new industrial activity demands. 

We must serve the needs of our people in prepara- 
tion for the new age of flight. Only through govern- 
ment can our people provide themselves quickly 
with the airports which are essential to the full use 
of this new transportation which is more important 
to the West than to any other region in our nation. 

Through our western states, and in cooperation 
with both federal and local governments, we must 
insure the development of our water resources. Wa- 
ter is one of the West's greatest heritages. It must 
be recognized as such and programs for conserva- 
tion and development should be made the keystone 
of our future. 

We must face more seriously than before the 
planning required for the best use of all our lands, 
for perpetual timber supplies, for agriculture, for 
recreation, for industry and commerce, and for 
homes. We must attack the obstacles of blight and 
congestion which are blocking the progress of our 
cities. We must help clear the path for private en- 
terprise as it seeks to develop new processes which 
can bring into further use our many resources. 

Finally, government has an opportunity and a 
responsibility to serve its people with information, 
There are whole fields of research and analysis in 
which government alone can remove the obstacles 
of guesswork and ignorance. The very foundation 
of full employment is the fund of information upon 
which investors, enterprisers, workers, and custom 
ers can make their plans. 

We have only commenced this service in most of 
our states. We have a challenge facing us which no 
corporation, no trade organization, no labor organé 
zation can fully meet. They can advance the ball 
when the opening has been made but they need the 


hel; 
to ¢ 
mer 
natt 
app 
we 
of 
retai 
struc 
new 
locat 
doct 
Aide 
willi 
ratel 
sion 
An 
agen 
my s 
and 
train 
cours 
chan 
recog 
We h 
tive s 
kets, 
kets 
the fli 
Wh 
that | 
help 
Every 
forma 
vate e 
with t 
Weste 
carrie 
greatel 


Region 

Whi 
it is no 
of stur 
the W, 
in poir 
out inj 
develo] 
purpos 
also be 
of the | 
the We 
anythir 
of the 
am equ 
the lon 

We sl 
headacl 


j 


who 
the 
tball 
Ayers 


inion 
olicy 
tates. 
out 
keep 
, and 
t can 
| the 
? 

facili- 
‘ound 
quate 
e the 
popu- 


»para- 
»vern- 
uickly 
ill use 
ortant 
ation. 
ration 
must 
. Wa 
must 
serva- 
ystone 


re the 
lands, 
re, for 
1d for 
ht and 
of our 
ate en- 
which 
ources. 
and a 
nation. 
ysis in 
ystacles 
dation 
n upon 
‘ustom- 


nost of 
1ich no 
organk 
he ball 
eed the 


Building for the Future in the West 5 


help of government to find the opening. We need 
to comb the records of our administrative depart- 
ments for information which may seem routine in 
nature but which can be dramatic and dynamic in 
application. In some departments of government 
we can measure the ebb and flow of employment, 
of payrolls, of unemployment, of savings, and of 
retail sales. We can feel the pulse of reviving con- 
struction. We can locate and measure the need for 
new homes, schools, and barber shops. We can 
locate those areas which need more hospitals, or 
doctors, or dentists, or grocery stores, or hotels. 
Aided by groups in private enterprise which are 
willing to cooperate, we can measure more accu- 
rately than ever before the construction and expan- 
sion plans of all our communities. 

And, we can shape the plans of our educational 
agencies to meet the needs of private enterprise. In 
my state we have recently provided new courses 
and departments in our university, new vocational 
training courses in our schools and new conference 
courses in the problems of small industry and mer- 
chandizing. All this has been done because we 
recognized obstacles which needed to be removed. 
We have joined with industry and labor in coopera- 
tive studies in such diverse subjects as steel mar- 
kets, recreational opportunities, freight rates, mar- 
kets for homes, forestry management, and even 
the fluctuation of bank deposits. 

Why have we done this? Because it is our belief 
that government has a definite responsibility to 
help the men in the backfield advance the ball. 
Every obstacle of uncertainty removed through in- 
formation which government can provide gives pri- 
vate enterprise that much more opportunity to run 
with the ball and we have sufficient confidence in 
Western teamwork to believe that when any ball 
carrier starts to run it will be toward the goal of a 
greater Western economy—full employment. 


Regional Development and the General Welfare 


While I abhor sectionalism in any form, I think 
it is not only unwise but that it would be the height 
of stupidity for us to fail to realize that we here in 
the West are by nature and by development, both 
in point of time and degree, a region that can with- 
out injury to anyone, be extensively developed. Our 
development can be undertaken with the conscious 
purpose and faith that as we help ourselves we shall 
also be helping the rest of humanity. I am firmly 
of the belief that anything which helps one part of 
the West will in the long run help all parts, and 
anything which retards development in one part 
of the West will in the long run injure all. And I 
am equally convinced that our development will in 
the long run be helpful to the entire world. 

We shall have our problems and we shall have the 
headaches that come from the inability to solve 


our problems promptly. We shall need the rest of 
the country and the rest of the world to help us as 
we want to help them. And so, I do not speak of 
our great resources to be boastful but rather for 
the purpose of stimulating our desire to make the 
most of what we have been blessed with and thus 
to be as helpful as we can to all others. We need 
to have a serious optimism, born of determination 
as well as opportunity. 

Here in these states, extending from the Rocky 
Mountains to the Pacific, we have an area com- 
parable in size to all of continental Europe with 
its hundreds of millions of people. We have great 
hydroelectric potentialities that can supply the 
energy to produce, process, manufacture, and dis- 
tribute most of the things needed for a high stand- 
ard of living. We have coal, iron, petroleum, both 
in quantity and quality, sufficient to be the envy 
of almost any country on earth. We have most of 
the metals that are to be found any place in the 
world. We have the gold, the silver, and the copper 
that are needed for currency. We have the water 
stored in our mountains and we need use only 
gravity itself to loose that water upon vast acre- 
ages of fertile lands. And we have every type of 
climate essential for every kind of crop, from dates 
to mountain apples. We have recreational and 
tourist possibilities that cannot be exceeded any 
place in the world. And, we have great harbors 
looking out upon the broad Pacific which in itself 
holds out new opportunity for expansion in all job- 
giving activities. 


The West a New Empire 


We must come to realize that we in these eleven 
Western states have the youngest civilization on 
earth. We have had brought to us the accumulated 
culture and experience of the world without our- 
selves having to experience the terrible ordeals 
which have produced them. The world has poured 
into these Western states during the lives of people 
still living all the wisdom and culture of the ages. 
It has given us the opportunity to take the best that 
is available and use it in the development of an 
area which would be a great empire if located 
anywhere else on earth. 

There are only two things that can limit us in 


_ the development of this great Western empire. One 


would be a lack of vision to appreciate our possibili- 
ties and make full use of them for the benefit of 
mankind. The other would be our inability to 
achieve that team play and coordination of activity 
that is essential in gaining goals in football—that 
unity of purpose which subordinates self-interest 
to the common good and which understands that 
while we cannot all carry the ball on every play it 
is our duty to all, ourselves included, to see that on 
every play the ball is advanced toward the goal. 
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Institutional Employee Maintenance 
Policies in the States 


By Morton FRIEDMAN 


Formerly Chief Personnel Technician, Illinois Department of Public Welfare 


SEGMENT of personnel management to which 
attention is not often given is that of institu- 
tional employee maintenance. That the issue 

is one of no small magnitude is evident from the 
fact that at least some half million persons in public 
employment alone receive some type of maintenance 
in conjunction with their employment. Further, 
the relationship between maintenance and cash sal- 
ary and the amount and the quality of maintenance 
provided are factors affecting recruitment, job satis- 
faction, and consequent retention of personnel. 
Apart from these factors, the facilities and amount 
of money involved in provision of employee main- 
tenance merit examination of actual practice in this 
area of personnel administration. 

The term “maintenance” as used in this article 
refers to the provision of food, lodging, laundry, and 
domestic service, medical care, and other allied ac- 
commodations and facilities for employees and some- 
times for their families. An “institution’’ may be 
defined as any building or group of buildings pro- 
viding care, treatment, or custody, for groups of 
people. Thus, the term would include hospitals, 
infirmaries, prisons, schools, and other charitable 
and educational institutions which provide, with or 
without charge, dining, living, and related accom- 
modations for any number of employees. 

Three years ago the Council of State Govern- 
ments undertook a limited study of maintenance 
policies in effect at that time. This preliminary 
report has now been succeeded by a survey of wider 
scope, examining into additional phases of this sub- 
ject. The new comprehensive summary of state 
institutional employee maintenance policies and 
practices published in October, 1945, sets forth 
prevalent patterns and describes differences of ap- 
proach to this field of personnel activity. Even 
though no evaluation was undertaken, the descrip- 
tive statements permit a portrayal of trends, a de- 
scription of contrasting practices, and a guide to 
newer approaches designed to secure a more syste- 
matic and rational basis for providing maintenance. 

Although the differences revealed in the period 
elapsing between the two surveys show a growing 
awareness of the need for formulating a sound 
maintenance policy, in general the handling of this 
matter has followed traditional lines with little 


attempt to formulate a rationale for the mainte- 
nance structure. Many state institutions have con- 
tinued the same pattern, even though the circum- 
stances justifying or requiring such a maintenance 
scheme may have altered or may have disappeared. 


Measuring the Value of Maintenance 


The elements of custom and tradition mingled 
with employee maintenance often increase the difh- 
culty of creating a planned, thoughtfully constructed 
policy. Since institutions had to have employees on 
duty at all times, were often not easily accessible to 
living and dining accommodations, and (cause or 
effect) cash salaries were low, maintenance became 
a perquisite and sometimes a lure to employment. 
Thus the dominant pattern was, and in many in- 
stances continues to be, salary plus maintenance. 
The reasons underlying this development are sev- 
eral: convenience to the institution and the com- 
paratively low cost of housing and boarding em- 
ployees rather than paying a cash differential being 
among the dominant reasons, even though on a 
present day cost accounting basis such savings to 
institutions are probably more illusory than real 

Custom and the other factors referred to above 
account for the fact that a majority of the states 
today still pay employees a cash salary with mainte- 
nance given in addition. However, a discernible 
trend away from this practice is now evident, plac 
ing all positions on a gross salary basis. Practice 
varies as to whether cash commutation in lieu of 
maintenance may be given. In some instances full 
commutation is given, in others partial, depending 
upon whether the foregoing of maintenance was at 
the discretion of the institution or the employee, 
the position of the employee, and the availability 
of accommodations. Decision as to the granting of 
“in lieu” payments, of course, is also bound up with 
the employing authority's concept of maintenance; 
that is, whether maintenance is to be considered as 
having a cash value and thus to be considered as a 
part of salary or merely as an extra which is given 
for the taking without any obligation on the institu: 
tion’s part to provide additional compensation if 
the proffered maintenance remains unused. 

The most realistic approach is to consider any 
maintenance items furnished to employees as a part 
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Institutional Employee Maintenance Policies 7 


of salary, since, regardless of the cost or value to the 
institution of providing the maintenance, the value 
to the employee is tangible and undeniable. As to 
how much additional salary maintenance is to be 
considered where a cash salary plus maintenance 
policy is in effect depends primarily upon what it 
would cost the employee to purchase such mainte- 
nance facilities, tempered by the advantage to the 
institution of having the employee eating or resid- 
ing on the grounds, and taking into account the 
undesirable aspects of institutional living. 

A somewhat different method of calculation may 
be used, however, when employees are paid a gross 
salary. In such instances, employees become pur- 
chasers of maintenance just as on other occasions 
they may be purchasers of shoes or eggs from com- 
mercial establishments. The institution in this in- 
stance becomes a landlord or boardinghouse owner. 
In setting its prices, the institution or department 
can and should determine its costs on a methodical 
accounting basis. This does not necessarily mean 
that the institution should rent space or provide 
meals at a profit or even at cost. It does mean, how- 
ever, that the institution should know what its 
maintenance costs are. For policy reasons, because 
of labor shortage or other concerns, it may be neces- 
sary to provide maintenance at cost or below cost 
but the institution should be aware of this. This 
does not mean necessarily that cost-accounting 
should be the pivotal factor determining mainte- 
nance rates, for, as is the case in fixing maintenance 
values, maintenance charges will be affected by the 
costs of purchasing equivalent maintenance else- 
where, the value of maintenance and residence to 
the institution and also the approximate value to 
the employee, taking into consideration his reac- 
tions to the disadvantages of institution living. 


Reconsidering Residence Requirements 


Even today the great majority of institutions en- 
courage employees to reside on institutién grounds 
even though such residence is not required. A con- 
comitant of this is to require employees to eat some 
meals at the institution. Although some institutions 
require all employees to live in, the most frequent 
practice is to demand that certain categories of 
personnel, such as doctors, nurses, attendants, etc., 
whose presence is deemed necessary to institutional 
functioning and safety, should live on the grounds. 
Some institutions encourage and request this, rather 
than making such residence absolute requirement. 

There is a small but growing minority of institu- 
tions that have re-examined objectively this matter 
of institution residence and have taken the position 
that employees may themselves determine whether 
they wish to.take maintenance. That this policy is 
not encountered more frequently is due in large 
part to factors that at least seem to be beyond the 


immediate control of officials who would like to 
adopt this more progressive policy. The existence of 
buildings erected to house employees, the increased 
cash outlay necessitated by a change-over to com- 
plete “commutation,” which represents a disadvan- 
tage to departments with certain appropriation 
limitations, and the necessity of having sufficient 
help on hand at all times to meet regular and 
emergency needs are very real practicalities. 

While it may be possible for certain institutions 
to give employees carte blanche as far as living in 
or out is concerned, the majority of institutions 
must ensure that voluntarily or otherwise at least a 
nucleus of employees is at hand at all times. In the 
past, there has been a misconception in that a 
larger group of residents than has been necessary 
was required and too often many persons were re- 
quired to take full or partial maintenance for no 
valid reason. Taking into account that only a mini- 
mum number of employees are actually needed to 
remain on the ground and that maintenance charges 
can be adjusted to make institution living attractive, 
compulsion should rarely be necessary to ensure the 
living in of the needed staff. 


Trend Toward Uniform Policy 


Although there are within institutions variances 
in the type, quality, or amount of maintenance 
items furnished, there are not proportionate vari- 
ances in maintenance charges. A few states have 
placed ordered logical schedules of charges into 
effect, but the majority of states do not differentiate 
much if any in their charges. Where differentiation 
is made, it is only partial, usually setting a “general” 
and a “staff” rate for living quarters and meals. 
While there is recognition that doctors and other 
staff officers who are assigned larger or better quar- 
ters and who may be given family maintenance are 
receiving added value, an increased charge is not 
often made. Usually where better accommodations 
are given, these are assigned those employees of 
higher position status and where charges are some- 
what proportionate to maintenance received the 
higher classification levels only are eligible for the 
better grade of maintenance. 

Whether or not a uniform maintenance policy 
exists in a state depends to a very large extent upon 
the organizational structure of the state government. 
In many jurisdictions institutions have been sepa- 
rate entities with independent boards of trustees 
and superintendents appointed by the governor, and 
only a sketchy, advisory type of over-all control 
may be maintained. In such instances each insti- 
tution may develop its own policy with little or no 
reference to practices in others. However, the grow- 
ing tendency to group institutions under code de- 
partments and the development of an over-all au- 
thority responsible for administration of the insti- 
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tutions have meant that an increasing number of 
states have placed into effect uniform maintenance 
policies applicable to all institutions under their 
control. This is a desirable trend, necessary if a con- 
sistent salary policy and the principle of “equal pay 
for equal work” is to be maintained. 


A Sound Maintenance Policy 


As a result of the comprehensive analysis made of 
the maintenance policies and practices of state in- 
stitutions it is possible to state what might be 
deemed desirable features of a progressive, soundly 
based maintenance policy. The variance in local 
situations, necessities, price levels, and other differ- 
ences preclude setting up a detailed schedule cover- 
ing all institutions in all areas. However, a general 
set of guides or fundamentals, based on best prac- 
tice, can be used as a foundation on which to erect 
a policy shaped to particular needs. 

1. Maintenance charges must be set on a gradu- 
ated itemized scale. Any inclusive flat rate covering 
all maintenance categories would be inequitable. 
Charges for meals, living quarters, supplies, etc., 
should be separated and identified. Such mainte- 
nance schedules must also provide for a differing 
number of persons (family maintenance) and differ- 
ences in amount and quality. 

2. There can be no exclusive determinant in set- 
ting the maintenance charges. Charges based on 
cost figures alone, for example, would actually be 
inequitable since all cost figures cannot be deter- 
mined or considered. Similarly charging “equiva- 
lent” or “market value” for maintenance items is 
not feasible because of somewhat intangible but per- 
tinent factors involved in institutional living. An 
eclectic approach, taking into account costs to state 
or institution, value to employees, and respective 
advantages and disadvantages to institution and em- 
ployee, is essential. 

3. Maintenance charges should vary in accord- 
ance with the type, size, quality, and amount of 
accommodations and facilities furnished. Mainte- 
nance should not be used as a salary substitute by use 
of false or unrealistic maintenance charges and valu- 
ations. Salaries should be so fixed that proper 
deductions for maintenance taken can be made. 


4. Maintenance charges should be based on the 
accommodations furnished and not according to 
position status or salary of the person receiving 
maintenance. Although practice may be to furnish 
better or more maintenance to higher level positions 
the charges should always be related to the mainte- 
nance furnished regardless of who receives it. 

5. Employees should be paid on the basis of cash 
salary in full for their service with payroll deduc- 
tion or cash payment made by them for all main- 
tenance perquisites received. All types of compen- 
sation, cash, and payment in kind, must be consid- 
ered as salary. Only in this way can there be any 
true comparability of salaries and the principles of 
a salary standardization plan carried out. 

6. While specific institutional needs may call for 
a nucleus of employees to reside on the grounds this 
number should be held to a minimum. Employees 
should not be required to live on the grounds sim- 
ply because space exists or for the financial benefit 
of the institution. In so far as possible employees 
should be allowed and encouraged to maintain 
normal home life in adjoining communities. 

7. Such services as medical and hospital care, 
housekeeping aid, and the like which are frequently 
lumped or “covered in” under general maintenance 
charges should be regarded as individual mainte- 
nance elements and charged for separately. 

8. Maintenance charges must be open to revision 
whenever there are significant changes in costs 
which would affect the “market value” of mainte- 
nance items. Such values of maintenance should be 
re-estimated periodically and, if necessary, mainte- 
nance deductions should be revised accordingly. 

The postwar era with its possibilities of personnel 
stabilization and the opportunity to engage in plan- 
ning and the careful analysis of existing personnel 
and fiscal policies is now a reality. It is likely that 
other states will follow the present and proposed 
patterns of New York, Pennsylvania, and those other 
states which have taken major steps forward in ex- 
amining and revising their institution maintenance 
policies in conformance with a sound foundation of 
principles. The progressive direction taken by a 
small but significant minority of the states sets up 
guideposts for others to observe and follow. 


STATE INSTITUTIONAL MAINTENANCE POLICIES 
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Shall We “Pass the Buck”’ or 
Pass Legislation? 


By CLEVELAND M. BalLey* 


Congressman from West Virginia 


citizens by what appears to be a “studied” 

refusal on the part of Congress to consider 
control of stream pollution on a national basis. Nor 
can our nation afford to further hamper industrial 
and recreational development by allowing our once 
beautiful streams to become “cesspools” while her 
lawmakers engage in ceaseless argument over the 
advisability of invading states’ rights. 

The past quarter century has been a period of 
intense activity on the part of a rapidly increasing 
number of individuals interested in conserving one 
of our greatest resources. This same period has been 
marked by an evasive and do-nothing attitude on 
the part of local and state governmental units whose 
legal and enforcement efforts have tended to confuse 
rather than to clarify a matter that is fast becoming 
a national disgrace. 

Briefly, stream pollution problems stem from 
three major sources: (a) untreated municipal sew- 
age, (b) unrestrained flow of industrial wastes from 
manufacturing and processing plants, (c) contami- 
nation from mining operations. It is said “there 
is no such thing as pure water.” “Natural” pollu- 
tion is, however, not a menace to health. 

Since man first learned how to dispose of house- 
hold and commercial wastes by use of running 
water the question of adequate disposal of these 
wastes has been acute. 


Ogee can no longer endanger the health of its 


In the early days the easiest way to get rid of — 


material carried by the sewer systems was to dis- 
charge the material into the nearest watercourse. 
So long as the quantity of sewage was small, com- 
pared with the volume of diluting water, and 
provided no water supply was seriously affected 
thereby, this method of disposal was reasonably sat- 
isfactory. On the other hand, as the concentration 
of sewage pollution increased to where water sup- 
plies were endangered, the need for some form of 
corrective measures became evident. 

Industrial wastes have been disposed of in the 
same manner as sewage. On the whole, industrial 
wastes have been less hazardous to public health, 
but their effect on industrial development and rec- 
reational facilities has been disastrous. 

The effect of sewage and of wastes upon the wa- 


*See page 28 for note on author. 


ters into which they are discharged is to cause dis- 
colorations, turbidity, depletion of dissolved oxygen, 
extermination of fish life, putrefaction accompanied 
by objectionable odors, and, in the case of sewage, 
infection of drinking and recreational waters. 

Certain industrial wastes contain toxic constitu- 
ents sufficient to destroy fish life, while acid mine 
waters, phenol wastes from gas plants, saline wastes 
from salt works and oil wells, and wastes from 
chemical works render proper purification of wastes 
for domestic use difficult and in some cases almost 
impracticable. As a matter of fact, practically all 
wastes tend to increase the burden placed upon 
plants for the purification of water for domestic use. 

Streams carry tannery wastes which may convey 
anthrax bacilli to pasture lands; relatively small 
quantities of wastes from glue factories have caused 
excessive foaming of the waters of large rivers, thus 
interfering with the use of the rivers for recreation; 
waters have been rendered unsatisfactory for irriga- 
tion of crops by the wastes from mines and ore 
refineries; and large quantities of wastes from pulp 
and paper mills have so depleted: the oxygen con- 
tent of streams as to bring about offensive odors 
because of the presence of hydrogen sulphide and 
other obnoxious by-products. Gross pollution by 
either sewage or industrial wastes may bring about 
a condition of nuisance as a result of obnoxious 
odors affecting the aesthetic sensibilities of those 
living along the banks of the stream or those using 
it for recreation. Pollution may also seriously inter- 
fere with the recreational use of an otherwise suit- 
able body of water, particularly as regards boating, 
bathing, and the establishment of summer cottages 
along the shores. Aquatic life and normal vegeta- 
tion may be killed off by excessive pollution from 
the uncontrolled discharge of sewage or industrial 
wastes. 

Of paramount importance, of course, is the pub- 
lic health aspect of pollution, the most serious of 
which is the infection of public water supplies by 
disease bacteria. Fortunately most public water 
supplies in this country today, if they are taken 
from polluted streams, are purified so that they 
may be used without serious hazards to health. 
However, where supplies are taken from polluted 
streams the production of water of continuously 
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safe quality is a matter of great importance and one 
which requires the utmost of skill and vigilance. 


Industrial Pollution 


Industrial wastes may be grouped into three main 
classes—animal, vegetable, and mineral—according 
to the nature and origin of their predominating 
ingredients. This grouping indicates roughly the 
relative rapidity of putrefaction. 

Some of the wastes of animal origin are from 
dairies, the fertilizing industry, the glue industry, 
the leatherboard industry, packing houses, soap 
factories, tanneries, wool scouring plants, and 
woolen textile mills. Wastes of vegetable origin are 
derived from factories making beet sugar, corn prod- 
ucts, and rubber products, and from cotton textile 
mills, distilleries, pulp and paper mills, saw mills, 
strawboard plants, canning factories, and wood dis- 
tillation plants. Examples of wastes of mineral 
origin are those derived from bleacheries, chemical 
plants, dyeworks, gas plants, metal working estab- 
lishments, mines, ammunition factories, oil refin- 
eries, oil wells, and salt works. Industrial wastes 
are often mixtures of materials of more than one 
class. For example, tannery wastes may contain 
among other ingredients, animal fleshings, bark 
extractions, and spent lime. 

In some municipalities the industrial wastes are 
discharged into the sewers of the city. This places 
the burden of the disposal upon the municipality. 
If the volume of sewage is large compared with the 
volume of industrial wastes, and if the concentra- 
tion of impurities in the industrial wastes is sufh- 
ciently low or of a sufficiently innocuous character, 
then the results of the discharge of the wastes into 
the sewers are inconsequential. On the other hand, 
if the volume of the wastes and their character are 
such as to adversely change the character, volume, 
and concentration of the sewage, then the muni- 
cipality is faced with a big problem in connection 
with the treatment of the flow of the combined 
sewage and industrial wastes. 

Some cities have insisted upon partial treatment 
of wastes before discharge into sewers as at tan- 
neries, where tanks and screens have been installed 
for the removal of suspended solids. Many cities 
have ordinances which prohibit the discharge of 
substances which are injurious to sewers and other 
structures and which interfere with the treatment 
of sewage. 

The treatment of sewage and wastes is required 
to prevent the contamination of domestic water sup- 
plies, damage to commercial fisheries, particularly 
shellfish areas, offensive odors, pollution of waters 
used in industrial processes, infection of cattle, and 
pollution of streams and other bodies of water to a 
degree which would preclude their use for fishing, 
boating, camping, and other recreation. 


In general, methods for treatment of wastes fall 
into two broad categories. First, the removal of 
suspended matters, and second, the oxidation of 
dissolved organic impurities. Where water supplies 
are involved, disinfection of the final effluent with 
chlorine may be required. With certain types of 
wastes, especial adaptations of common methods 
must be made or new methods developed. 

Sedimentation, with or without secondary treat- 
ment, is generally used for preliminary treatment. 
In industrial wastes plain sedimentation and chemi- 
cal precipitation are both in use for treating wastes 
containing large quantities of suspended solids. Sedi- 
mentation tanks are generally equipped with me- 
chanical devices for the removal of settled solids or 
sludge. In the oxidation processes, sand filters, trick- 
ling filters, and the activated sludge process used for 
sewage may be adapted for certain wastes. 

One of the most serious problems in connection 
with the treatment of sewage and industrial wastes 
is the disposal of sludge produced. Recovery and 
utilization of suspended cellulose fibers and the 
sludge from paper mill and rubber reclaiming 
wastes have been accomplished in a few instances. 
The dewatering of the sludge can frequently be 
accomplished by filter presses or vacuum filters and 
in the case of older treatment plants the use of 
porous beds of sand and cinders has been found 
economical. The dewatered sludge can be used to 
fill in low grounds or as fertilizer. 

In the pulp and paper industry investigations 
have been carried on for many years looking toward 
the recovery and utilization of by-products from 
the wastes discharged. Some progress has been made 
along this line in the way of production of com- 
mercial alcohol and in the manufacture of vanillin. 
However, if all the pulp and paper mills in the 
country were to recover such by-products from 
their wastes, the market for these products would 
be so glutted as to render recovery processes eco- 
nomically unsound. 


State and Local Measures Inadequate 


A recent survey made by the Izaak Walton League 
of America offers some idea of how little has been 
accomplished by state and local action. 

The tabulation indicates that only fourteen states 
and the District of Columbia believe existing anti- 
pollution laws are adequate and effective. Only 
two of these fourteen states, Indiana and Rhode 
Island, report that as much as 50 per cent of their 
sewage receives complete treatment, and only five, 
Arkansas, Michigan, North Dakota, Texas, and 
Wisconsin, were able to report that as much as 50 
per cent of their sewage received even partial treat- 
ment. No state could report that all its sewage 
received complete treatment, and only the District 

(Continued on Page 13) 
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Suggested State Postwar Legislation 
for 1946-47 


During the war years the Legislative Drafting 
Committee of the Council of State Governments 
made a record unequalled in the nation’s history in 
bringing about the enactment of model and uni- 
form legislation by the states. In contrast to the 
uneven development of state war legislation which 
characterized World War I, the states concentrated 
on certain definite proposals recommended by the 
Council's committee and uniformly enacted them 
throughout the country. 

Almost without exception the states approved the 
model act establishing state Councils of Defense, 
the act providing for the mobilization of state 
guards, statutes establishing control over explo- 
sives, various types of legislation governing air raids, 
and legislation for the prevention of sabotage. More 
recently state legislatures have concentrated on the 
veterans’ service officer act, war housing bills, and a 
number of uniform proposals aimed at simplifying 
various legal processes affecting servicemen, espe- 
cially those relating to veterans’ personal affairs. 

Other legislation developed by the Drafting Com- 
mittee and acted upon by state legislatures includes 
various proposals relating to emergency war powers 
for governors; emergency fiscal policies; centers for 
the day care of children; postwar reserve funds and 
planning; surplus property; temporary litensing of 
physicians, and so on. 


Development of Cooperative Machinery 


From the beginning the Drafting Committee was 
composed of some of the ablest legislative drafting 
consultants in the country. Originally they were 
selected because of their proximity to Washington, 
but the committee has been expanded to include 
experienced talent from other sections of the coun- 
trv. The committee now consists of six Attorneys 
General, seven Commissioners on Uniform State 
Laws, and four Commissioners on Interstate Co- 
operation.! Hon. James C. Wilkes, Commissioner 
on Uniform State Laws from the District of Colum- 
bia, has served as chairman since the time of its 


1 James C. Wilkes, Chairman, Commissioner on Uniform 
State Laws, District of Columbia; Harrington Adams, Deputy 
Attorney General, Pennsylvania; Robert K. Bell, Commis- 
sioner on Uniform State Laws, New Jersey; Cassius M. Chi- 
chester, Commissioner on Uniform State Laws, Virginia: 
Sidney Clifford, Commissioner on Uniform State Laws, Rhode 
Island: George W. Henley, Commissioner on Interstate Co- 
operation, Indiana: Gardiner Johnson, Commissioner on 
interstate Cooperation, California; Walter R. Johnson, Attor- 
ney General, Nebraska; Mitchell Long, Commissioner on 
Uniform State Laws, Tennessee; E. Paul Mason, Commissioner 


11 


establishment following the Federal-State Confer- 
ence on Law Enforcement Problems of National 
Defense, August, 1940. 

Soon after the Federal-State Conference, the De- 
partment of Justice established a Federal-State Rela- 
tions Section to cooperate with the Council’s com- 
mittee in developing legislative and administrative 
proposals in the interest of national defense and 
later deemed necessary by federal war agencies. 

The cooperative machinery developed between 
the Council of State Governments and the Federal- 
State Relations Section of the Department of Jus- 
tice during the war is being continued in the post- 
war period to facilitate relationships between the 
various federal administrative agencies and the 
states. This is particularly true in connection with 
state proposals which materially affect the nation 
as a whole, requiring federal administrative co- 
operation, as well as those proposals which the fed- 
eral agencies may wish to present for the considera- 
tion of state legislatures. 


Selecting Proposed Legislation 

The machinery is as simple as it is effective. It 
works like this: The Council of State Governments 
receives from state officials or from its special com- 
mittees, proposals for the consideration of state 
legislatures and requiring federal cooperation. 
These proposals are transmitted to the Federal- 
State Relations Section of the Department of Justice 
for reference to appropriate federal agencies. 

Similarly, the Federal-State Relations Section re- 
ceives proposals which federal agencies wish to call 
to the attention of the states. With respect to both 
tvpes, the Section consults with affected federal 
agencies, assists in the coordination of views and the 
resolution of conflicts, and acts in a liaison capacity 
with the Council of State Governments. 

Drafts of acts to be included in the program are 
developed through interdepartmental and _inter- 
governmental conferences, and are then sent for 
advance study to the Council’s Drafting Committee. 


on Uniform State Laws, Maryland; A. B. Mitchell, Attorney 
General, Kansas; Harold C. Ostertag, Chairman of the Joint 
Legislative Committee on Interstate Cooperation, New York; 
John M. Rankin, Attorney General, Iowa; Greek L. Rice, 
Attorney General, Mississippi; Abram P. Staples, Attorney 
General, Virginia; Henry P. Thomas, Commissioner on Uni- 
form State Laws, Virginia; Lawrence Williams, Joint Legisla- 
tive Committee on Interstate Cooperation, New York. Secre- 
tarial Staff: Mr. Hubert R. Gallagher and Brevard Crihfield, 
Council of State Governments. Department of Justice: Mr. 
John W. Andrews, Chief, Federal-State Relations ion. 
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If accepted they are revised and perfected. These 
proposals are checked finally with the Council's 
Board of Managers and interested federal agencies. 
Copies of the reports may also be sent by interested 
federal agencies to their field representatives and to 
non-governmental organizations or individuals in 
the states with whom the agency has developed spe- 
cial contacts. The proposals are also discussed in 
detail at regional meetings of state officials. 

In the states, the Commissions on Interstate Co- 
operation assume responsibility for the study of the 
proposals and their introduction in the state legisla- 
tures. The fine work of these Commissions and the 
response of the legislators and other state officials 
has led to the widespread adoption of these pro- 
posals by a majority of state legislatures. While 
drafted in act form, the proposals are no more than 
statements of legislative principles, and each state 
is expected to make adaptations to meet particular 
needs and constitutional requirements. 

At the federal level this program has reduced the 
duplications in proposals to the states which have so 
often been a handicap to federal-state action. 

So effectively has this cooperative mechanism 
worked that the interested agencies have decided 
to carry on the work of the Drafting Committee in 
the postwar period. In addition to the proposals 
considered during the 1945 legislative sessions and 
described in some detail in the November issue of 
STATE GOVERNMENT, the Drafting Committee has 
developed a number of new proposals for considera- 
tion of the state legislatures in 1946-47. 

Generally, the current proposals have to do with 
agricultural marketing, sale of surplus war property, 
aviation, and hospital construction. Included in 
the recommended legislation are proposals which 
grew out of interstate conferences held by the Coun- 
cil of State Governments on agricultural problems 
within recent years, while the other proposals were 
suggested by interested federal agencies or grew out 
of joint federal-state conferences on these problems. 


Proposed Legislation: 1946—47 


Agricultural Products Inspection Certificates Act. 
Official inspection certificates issued by inspectors 
licensed by the federal government alone or in 
cooperation with states or state-controlled agencies 
are, by federal law, required to be received in all 
courts of the United States as prima facie evidence 
of the truth of the statements therein. The pur- 
pose of the proposed legislation is to provide for 
the admission in state courts, as prima facie evi- 
dence of the truth of the statements therein con- 
tained, all federal and cooperative federal-state 
certificates of quality, condition, analysis, grade, or 
classification of agricultural products issued under 
various acts of the Congress of the United States. 

The United States Department of Agriculture, 


the United States Department of Commerce, and the 
Federal Trade Commission, as well as the National 
Association of Marketing Officials and the National 
Association of Commissioners, Secretaries, and Di- 
rectors of Agriculture recommend the legislation to 
facilitate the shipment and marketing of farm 
products. 

State Marketing Bureau Act. This is enabling 
legislation for the establishment of a marketing bu- 
reau within the Departments of Agriculture. The 
act is based on the experience of a number of states 
which actively conduct marketing programs, and, if 
enacted, would provide the legal powers necessary 
to inaugurate, develop, and carry on a marketing 
program in the public interest. 

Several states having no marketing agency have 
requested assistance in drafting suitable legislation; 
however, the proposed act will likewise be of value 
to states desiring to revise existing legislation. 

The federal departments, national organizations, 
and state officials who helped develop the above 
Agricultural Products Inspection Certificates Act 
also cooperated in the drafting of the State Market- 
ing Bureau Act. 

Farm Products Market Facilities Act. Before the 
outbreak of World War II it was estimated that 
approximately $2,500,000,000 was paid annually by 
consumers in the United States for fruits and vege- 
tables. Of this amount about $1,000,000,000 went 
to farmers and $1,500,000,000 represented market- 
ing costs. In other words, out of every dollar spent 
by the consumer for fruits and vegetables, the 
farmer received 40 cents, while 60 cents went to 
pay the cost of distributing the products from the 
farm to the consumer. In most instances the greater 
part of this marketing cost was incurred after the 
produce reached the cities where it was consumed. 
Surveys of produce markets in cities in the United 
States have shown that inadequate facilities con- 
tribute substantially to these high marketing costs. 

This act has been prepared for the convenience of 
states which may wish to give consideration to 
legislation to promote improvement of marketing 
facilities for farm products, particularly perishable 
commodities such as fruits, vegetables, poultry, and 
eggs. As one means of accomplishing this objective 
the act provides for the establishment of public cor- 
porations empowered to construct produce markets 
and lease space to sellers. The suggested act is per- 
missive in character and would not prevent other 
approaches to the problem. It would, of course, 
require adaptation to conditions and laws existing 
in particular states. 

The same federal and state agencies which drafted 
the above two acts cooperated in the development of 
the Farm Products Market Facilities Act. 

Harmless Flight of Aircraft Act. In the evolution 
of air law, there has gradually developed a pattern 
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Legislation for 1946-47 


tor the resolution of conflicting claims asserted by 
airmen and operators of airports on the one hand, 
and landowners on the other, to the use of airspace 
above lands usually adjoining or close to airports 
and landing places. The wholly unsupported idea 
of ownership of the airspace by the subjacent land- 
owner “‘to the heavens” has been discarded in favor 
of concepts which recognize both the lawfulness of 
flight through the navigable airspace and the right 
of the landowner only to so much of the space 
above the ground as he can occupy or make use of. 

This legislation would prevent the maintenance 
of civil law suits for nominal damages based upon 
a technical trespass resulting from the harmless 
flight of aircraft over the property of a landowner, 
or the granting-of an injunction against such flight 
unless irreparable damage will probably result 
therefrom. This proposal is sponsored by the Civil 
Aeronautics Administration. 

In addition to the state postwar legislation sug- 
gested by the Drafting Committee for consideration 
in 1946-47, the committee developed the following 
general recommendations: 

1. Suggestions for legislation to amend state sol- 
dier voting laws. A number of specific recommenda- 
tions for clarifying and improving statutory forms 
and procedures based on practical experience dur- 
ing the last election and on the report of the U.S. 
War Ballot Commission are included. These relate 
principally to technical matters and routine proce- 
dures to effectuate the voting of servicemen particu- 
larly when absent from the country. 

2. Recommendation for examination of emer- 
gency state war legislation. The committee recom- 
mended that the legislatures of the several states 
conduct careful examinations of all emergency war 
legislation in order to determine which of such stat- 
utes should be continued into postwar years, and to 
remove from the realm of speculation the actual 
provisions for the termination of existing war 
legislations. 

3. Recommendation for the review and improve- 
ment of adoption laws. Definite standards essential 
for the protection of children were recommended in 
case a state wishes to revise its adoption laws. 

4. General recommendations. A general recom- 
mendation was made urging child labor laws to 
provide a 16-year minimum age for employment. 
The committee also recommended that state laws 
which require court action before a crippled child 
can be accepted for service under state crippled 
children programs be revised to eliminate such a 
requirement. 

Finally, a very important general recommenda- 
tion was made urging that in the interest of the de- 
velopment of state responsibilities the states rely as 
little as possible on the federal government for fi- 
nancial assistance. 


Shall We Pass Legislation? 


(Continued from Page 10) 


of Columbia could report that all its sewage re- 
ceived at least partial treatment. 

‘We believe this nation-wide collection of infor- 
mation is most illuminating. It shows that local 
laws are completely inadequate in a great majority 
of the states. There is now pending in the Con- 
gress at least five proposals having to do with vari- 
ous angles of this problem. They are: 

Barkley-Spence Bill: H.R. 4070—This proposal 
has one excellent feature. It would set up a federal 
fund out of which loans would be made to states 
and municipalities. These loans are repayable over 
a long period of years and would enable small as 
well as large cities to borrow from this “revolving” 
fund for installation of sewage treatment plants. 
The great weakness in this bill is that it leaves 
enforcement exclusively in the hands of state and 
local authorities. 

Mundt Bill: H.R. 519—This proposal has merit in 
that it approaches this problem on a national basis. 
It is, however, rather far-reaching and owing to the 
enormous amount of federal money involved has 
little chance for approval. State and local govern- 
ments retain jurisdiction over pollution abatement 
except that if they fail to take remedial action with- 
in a specified time federal action to abate pollution 
is provided. It has the support of conservationists 
and sportsmen generally. 

Bailey Bill: H.R. 3972—This proposal is an en- 
tirely new approach to the subject. It would amend 
the federal revenue laws by setting up in Section 23 
an additional deductible item from federal tax 
bills. Industry would be permitted to install equip- 
ment to control pollution and upon having it ap- 
proved by the proper state authority it could be 
claimed as a proper deduction. It is for a period of 
only five years, 1946 to 1951 inclusive. This bill 
has nation-wide support from state health units, 
conservation commissions, marine fisheries, sports- 
men’s organizations, manufacturing groups, cham- 
bers of commerce and countless individuals. 

Bailey Bill: H.R. 4705—This proposal is sec- 
tional in nature since it applies only to those states 
extensively engaged in coal mining. It would re- 
quire the sealing by the Federal Bureau of Mines 
of all abandoned coal mines to cut off the free flow 
of sulphur waste from these old workings that is at 
present pouring into otherwise pure streams. It 
would also require the sealing of mines now operat- 
ing when they are ready to be abandoned. It would 
affect some twelve or fourteen states. 

Pollution control is receiving more attention in 
the 79th Congress than it ever received in any 
previous session. Who knows? This may be our 
“Lucky Year.” 
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A State Center for Minnesota 


By ArtTHuR R. NICHOLS 


Fellow, American Society of Landscape Architects 


Legislature in 1945, Governor Edward J]. Thye 
told the members of the importance of a proper 
setting for the Minnesota state capitol, a project 
that had been needed for decades. A forward-look- 
ing legislature passed an enabling act that will 
make the Minnesota state capitol site an outstand- 
ing center just as the capitol itself has been an 
architectural attraction for many years. In 1895 a 
similar progressive legislature passed an act appro- 
priating $2,000,000 for a new Minnesota state capi- 
tol. Cass Gilbert, then a young Minnesota architect, 
was chosen to design the building. His excellent 
design gained for him a wide reputation and he 
became one of the leading architects in the nation. 
After the building was completed, many move- 
ments were started to provide it with dignified sur- 
roundings. Proposals by various civic and state 
groups for the construction of a capitol approach 
were frequent and these efforts finally culminated in 
a program approved by both the city and the state. 
Last year the Minnesota State Legislature passed 
an act creating the State Veterans Service Building 
Commission, which was charged with the enlarge- 
ment and improvement of the state capitol grounds 
and approaches, and the construction of a State 
Veterans Service building. Governor Thye has 
signed the bill and appointed a commission which 
has now organized and has started the actual ful- 
fillment of the legislative act. 
The act authorizes funds to the amount of $6,000,- 
000, divided into three specific amounts. State funds 


T His annual message to the Minnesota State 


Blight west of the State Office Building 


of $2,000,000 are provided for the State Veterans 
Service building. This building will house state 
veterans’ bureaus and will provide offices and an 
auditorium for veterans’ organizations established 
by federal statute. State funds of $2,000,000 are pro- 
vided for the enlargement and improvement of the 
capitol grounds. Saint Paul is authorized by the act 
to issue $2,000,000 in bonds to acquire land and 
make physical improvements on the capitol ap- 
proaches. To insure proper integration, the plans 
for these improvements are subject to the ap- 
proval of the State Commission. The city, whose 
work will be concerned with street changes adjacent 
to the development, will establish new broad rights 
of way and in the acquisition of these it has been 
given the right of excess condemnation. 

The Minnesota state capitol is flanked on one side 
by the State Office building and on the other side 
by the State Historical Society building. Both 
structures, designed by C. H. Johnston of Saint 
Paul are in architectural harmony with the capitol 
and were placed with the thought that a future 
comprehensive expansion plan would materialize. 
These three existing buildings form the nucleus 
of an enlarged group of public and semi-public 
buildings proposed to face a fan-shaped plaza radi- 
ating from the capitol. The preliminary scheme 
shown herewith has been approved by the commis- 
sion and will form the basis of development plans. 
On the south axis of the capitol, in the center of the 
fan about a quarter of a mile from the capitol steps 
and on the brow of a hill overlooking downtown 


Approach to the Capitol 
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State Center: Preliminary Plan 


Saint Paul is the site of the authorized Veterans 
Service building. On the east side of the fan, a 
boulevard, centering on the capitol dome, leads into 
Cedar Street which approximately bisects the busi- 
ness district. This artery leads to Kellogg Boule- 
vard, a main traffic boulevard bordering and over- 
looking a broad stretch of the Mississippi River. 
Here are located the Federal building, the City Hall 
and Court House and the Public Library. On the 
west side of the fan, a boulevard, lying on a line 
drawn from the capitol dome to the dome of the 
Cathedral, an outstanding architectural structure, 
leads into Summit Parkway. Summit Parkway ap- 
proximately bisects the better residence district of 
the city and leads to the Mississippi River Boule- 
vard some six miles west where the river divides 
Minneapolis and St. Paul. Both topographically 
and geographically the entire scheme integrates 
well into the over-all plan of the city. 

The Cedar Mall approach and the Summit Mall 
approach, as well as the rerouting and widening of 
Wabasha Street, are city problems and will be paid 
for from the city bond issue. 

Opposite the plaza and along the new parkways 
bounding the plaza, space is provided for the loca- 
tion of fine public and semi-public buildings in the 
future. In the legislative act the commission is 
given power to zone land within goo feet of the 
enlarged capitol grounds to prevent the erection of 
any private structures that would be out of har- 
mony with the State Center. 

The authorized building is a service building for 
veterans. It is not a memorial building. Ample 
funds are provided to build a monumental build- 
ing suitable for its prominent location. North of 
the veterans building, facing the capitol, a “Court 
of Honor” is provided. Here dignified memorials 
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Changes in Existing Streets 


appropriately honoring our soldier dead may be 
later erected. At its center there is tentatively 
planned a monumental flagpole. A broad pedes- 
trian mall connects the “Court of Honor” with the 
capitol to the north, and gives architectural em- 
phasis to the central axial treatment. 

The Commission has retained Morell and Nichols 
Inc., Site Planners and Landscape Architects of 
Minneapolis as engineers for the planning and con- 
struction of the enlarged capitol grounds and ap- 
proaches, and to cooperate with the city in their 
interlocking development. The first step will be 
the preparation of a final site plan based on the 
tentative adopted scheme and with reference to an 
accurate topographical survey now nearing com- 
pletion. Following this general plan, detail plans 
and specifications will be prepared with which to 
contract for demolitions, grading, paving, land 
improvement and all features on the site plan ex- 
cept the State Veterans Service building. 

The architects for this $2,000,000 building will 
be chosen by an architectural competition. The 
competition is required by the enabling act. The 
commission, preliminary to publishing the competi- 
tion program, is determining space requirements of 
the various organizations to be housed. 

The office of Attorney General Burnquist is now 
working on the investigation of property holdings 
preliminary to condemnation of needed land. Con- 
demnation will proceed as rapidly as possible in 
order that actual construction and development 
may begin by the summer of 1946. 

This final achievement in public planning is the 
result of years of educational effort by many groups 
of progressive citizens. Among those instrumental 
in bringing this planning to a culmination have 
been the Coordinating Committee appointed by 
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Mayor McDonough of St. Paul, the City Planning 
Board of St. Paul, the City Council of St. Paul, the 
Governor’s Advisory Committee and many state vet- 
erans’ organizations. These groups cooperating with 
progressive state officials gave the project the impe- 
tus that led to legislative approval and the appro- 
priation of funds for actual development. 

The setting for this improvement is ideal. The 
three existing buildings are architecturally impres- 
sive and harmonize with each other in scale and 
design. They relate logically to the proposed expan- 
sion program. The land slopes gradually from the 
natural elevation at the site of the capitol toward 
the lower arc of the plaza, thus giving the capitol 


a dominance of height that will be accentuated by 
the form of the plaza and the radiating malls. 

The broadminded legislature of 1945 which 
visualized the possibilities and created the oppor- 
tunity for this outstanding State Center, takes rank 
with its predecessor of fifty years ago which gave 
Minnesota an outstanding capitol building. The 
commission appointed by the Governor is dele- 
gated with the responsibility of bringing this pro- 
gram to a splendid realization. Skillful planning 
of the site and the architectural emphasis of the 
new building should make the proposed Minnesota 
State Center rank high among the public achieve- 
ments of the nation. 
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Federalism and International Organization 


By Freperick L. ZIMMERMANN AND Mary C. Davis* 


HE DECISION of the San Francisco Conference 

granting representation in the Assembly of 

the new world organization to the Ukraine 
and White Russia, constitutes a new recognition on 
the international level of the character of the fed- 
eral state. This development gives international 
significance to the 1944 amendment to the Soviet 
Constitution which authorized each republic of the 
Union “to enter into direct relations with foreign 
states, to conclude agreements with them and 
exchange diplomatic or consular representatives 
with them.” It may be argued that this arrangement 
by the Soviet Union for the entrance of its constitu- 
ent republics into international relationships is in- 
spired by the interests of dynamic Russian diplo- 
macy and as a means of insuring national unity 
through satisfying the urge to identity of the di- 
verse nationalities within the Soviet state. 

It may be admitted that Russian federalism is 
completely overshadowed by the compulsions of a 
one-party system which obviates any degree of real 
political autonomy or initiative on the part of the 
member states. However, the new departure in the 
Russian instance serves to bring to attention prob- 
lems impending for those nations which are more 
truly federal in character, in reconciling their in- 
ternal federalism with the broad international ar- 
rangements and organization now developing. In 
the immediate future the governments of the mem- 
ber states of federal systems will have to give in- 
creasing attention to repercussions of international 
relations upon their functions and operation. 

In essence federalism may be characterized as a 
division of powers between two levels of government 
with a resultant division of governmental activities 
between those levels. This division is usually forti- 
fied by the legal requirements of a written constitu- 
tion. In international relations, therefore, the fed- 
eral state is sometimes faced with the problem of 


*Mr. Zimmermann is Research Director of the New York 
State Joint Legislative Committee on Interstate Cooperation 
and a member of the faculty of Hunter College; Dr. Davis 
is a member of the faculty of the New Jersey State College 
for Women. 

1Since the San Francisco Conference, the Soviet Union has 
insisted upon representation of its constituent republics in 
other international considerations. See action granting mem- 
bership to Latvia, Estonia, and Lithuania by the International 
Conference of Cooperatives as reported by the New York 
Times, September 13, 1945 and agreement by the Council of 
Foreign Ministers that the Soviet Republics of the Ukraine 
and White Russia be invited to express their attitude on the 
proposed Italian peace settlement as reported in the New 
York Times, Sept. 16, 1945. 

2John N. Hazard, “Federalism in the U.S.S.R.,” State Gov- 
ERNMENT, June, 1945. 


how it can enter into international agreements and 
organizations without affecting its internal federal- 
ism either from a constitutional or an administra- 
tive point of view or without shifting to the central 
government functions which have traditionally been 
the field of the component states. Most observers 
agree that we are entering upon a period of world 
organization and some feel that international ar- 
rangements will have to be developed in increasing 
areas of human activity. In fact, a mere listing of the 
various projects of international organization which 
have been initiated in recent years indicates the 
degree to which international organization may, in 
the instance of the United States, involve activities 
which have been considered primarily functions of 
state government.’ The effect of the widening 
scope of international relations will probably be 
similar in other federalisms. 

Federal states vary as to their internal division of 
powers between central and state governments, and 
their experience in international relations varies 
in accordance‘with their geographical positions and 
consequent national policy. The federal unions of 
Europe, notably the Swiss and the two German 
federal organizations of the past, had much experi- 
ence with the problems of federalism as regards 
international relations. Canada and Australia, be- 
cause of their geographical positions and their 
status, until recent times, as dominions in the Brit- 
ish Empire, have not had as much occasion to par- 
ticipate in international affairs. The United States, 
because of its geographical position, its relative 
immunity from attack and ‘its consequent policy of 
isolationism, has similarly participated in interna- 
tional organization only to a limited degree. Con- 
sequently, the European federalisms present more 
instances of the role that may be played by the 
member states in the international dealings of a 
federal state and more examples of possible meth- 
ods of integration than do the more isolated fed- 
eral states where the instances are limited in num- 
ber and character. But it seems evident that the 
problem of reconciling internal federalism to ex- 
ternal internationalism will now become more real 
for three of the most important and the most truly 
federal in character of the world’s federal states— 
the United States, Canada, and Australia. While 
this article will be concerned principally with the 
problem as it affects the United States and, in this 
connection, with the precedents and possibilities of 


3See list of projects compiled by M. Vashti Burr. Pennsyl- 


vania Bar Association Quarterly, April, 1945. 
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our federalism, it will attempt to cite instances in 
other federal systems, particularly the European, as 
affording possible guides. 


Tue UNITED STATES 


In the United States little attention has been 
given, as yet, to the possible effect upon our fed- 
eralism of the shift in national policy toward greater 
participation in international affairs. But the new 
trend may have to take into account the fact that 
American federalism seems to have gained new 
strength during recent years in the growth of what 
has been termed “cooperative federalism” through 
the medium of federal-state and interstate coopera- 
tion. Even during the recent war when the national 
government was forced to play a broader role, the 
American states seem to have maintained their rela- 
tive position in the federal system more successfully 
than was true in some other federalisms and pos- 
sibly more successfully than was the case in World 
War I. Generally, the position of American state 
governments is stronger than it has been in the last 
decade and a half of our national history. 

From the constitutional point of view, the way 
seems clear for the wide expansion of the functions 
of the national government by means of interna- 
tional treaties and agreements. Of course, it has 
long been clear, under the constitution and the de- 
cisions of the court interpreting that document, that 
a treaty is the supreme law of the land and state 
laws in conflict therewith must give way. In the 
past, some constitutional lawyers have felt that the 
power of the federal government to make treaties 
was limited by the division of powers and the char- 
acter of American federalism. However, the Su- 
preme Court in Missouri v. Holland, when the 
Migratory Bird Treaty was challenged as an uncon- 
stitutional interference with the rights reserved to 
the states, held that the treaty-making power, as a 
distinct power expressly delegated to the national 
government, was not limited in its purview to those 
matters over which the federal government other- 
wise was granted power by the constitution. There- 
fore, the national government might assert jurisdic- 
tion over a subject covered by a treaty with another 
nation, even though that subject was normally 
within the realm of the state governments.‘ 

This decision opened the way for an expansion 
of the functions of the national government through 
use of the treaty power. It may be that the rule 
laid down in that decision is not all-inclusive and 
that there are still constitutional limitations with 
respect to the power of the federal government to 
make treaties which would shift the relative posi- 
tion of the states and the nation under our constitu- 
tion. But the court itself seems to have laid down 
only two specific limitations; namely, that the 


4252 U.S. 416 (1920). 


treaty in question cannot violate a specific prohibi- 
tion of the Constitution and that the subject under 
consideration must be a proper subject for inter- 
national negotiation and agreement.’ Realistically, 
two developments have now expanded the potential 
range of the treaty-making power as against possible 
judicial limitation. On the one hand, the decisions 
of the Court in recent years have clearly broadened 
the functions of the national government. On the 
other, it is evident that in the present world almost 
any subject is a proper subject for international 
negotiation and agreement. 


The Compact Clause 


But the Constitution in the famous compact 
clause also provides an avenue for circumscribed 
participation in international agreements by the 
states of the American union. While Article I, sec- 
tion 10, declares that “No State shall enter into any 
treaty, alliance or confederation . . .” it nevertheless 
authorizes Congress to consent to a degree of state 
action upon an international level in the words 
“No State shall, without the consent of Congress, 

. enter into any agreement or compact with an- 
other state, or with a foreign power.” No clear 
demarcation has ever been made as to what con- 
stitutes the authorized compact or agreement as 
differentiated from the constitutionally prohibited 
treaty. But a legalistic definition seems unnecessary 
in this connection since the power of the national 
government to decide in any case as to whether or 
not consent would be granted provides a realistic 
determination as to the degree of permissible state 
participation in international arrangements by com- 
pact or agreement. In any event, the absence of 
guides as respects the application of the clause to 
foreign agreements reflects the lack of its utilization 
for that purpose. During our past history there 
seems to have been little need for such agreements 
between the American states and foreign sovereign- 
ties. In fact, it should be pointed out that until 
recent times the instances of the use of compacts in 
relations among the states of the Union were lim- 
ited in both number and character, though the 
origin of the compact clause in this regard is rooted 
in colonial practice and the clause is a lineal de- 
scendant of a similar one of even broader character 
in the Articles of Confederation dealing with both 
interstate and state-foreign agreements.* It is only 


5A. C. Weinfeld, “Are Labor Conditions a Proper Subject 
of International Conventions and May the United States Gov- 
ernment Become a Party to Such Conventions Though Th 
Regulate Matters Ordinarily Reserved to the States,” 24 Cal. 
Law Review 275, at 278. “Thus it is clear that though the 
matter may not have been thought of by the framers of the 
Constitution as a subject matter of international treaties, 
such matter is a ‘proper’ subject for treaties in our times 
provided it is actually dealt with in treaties entered into by 
nations in their ordinary intercourse.” 

6 Article VI, Articles of Confederation. 
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with the intensification of the need for closer inter- 
state relations that the number of instances of the 
use of interstate compacts has increased and that 
their use has been applied to subjects other than 
those related to boundary delineation.’ There has 
been little attempt to use compacts in national- 
state relations nor have the possibilities been ex- 
hausted in interstate relations. 

No state-foreign agreements have ever been passed 
upon directly by the Supreme Court, but it seems 
clearly evident that such agreements between states 
of the American Union and foreign states are legally 
possible. In Holmes v. Jennison, while no judgment 
was given by the United States Supreme Court be- 
cause of disagreement over jurisdiction, the majority 
of the Court indicated that Vermont could not sur- 
render a fugitive directly to a foreign government 
even in the absence of treaty arrangements between 
the two national governments and that they con- 
sidered such action by Vermont as a tacit agree- 
ment with Canada which was prohibited by the 
Constitution without the consent of Congress. How- 
ever, Mr. Chief Justice Taney in the opinion gave 
affirmation to the possible use of compacts.’ 

State courts have occasionally touched upon the 
subject. A New York statute of 1822 which au- 
thorized the governor to deliver any person charged 
with the commission, outside the United States, of 
any crime punishable in the state of New York, 
except treason, was held unconstitutional by the 
New York court on the grounds that it violated the 
clause of the United States Constitution respecting 
state agreements with foreign powers.’ In a North 
Dakota case, an agreement between a drainage 
board and a Canadian municipality relative to the 
construction of drainage works by the board in 
Canada was held not to be a treaty, but a permissi- 
ble compact.” While it may be doubtful whether 
in either of these cases there was an actual compact 
between a state of the American Union" and a for- 
eign government, it is clear that the opinions rec- 
ognize the feasibility of such an instrument from a 
legal standpoint. On a very few occasions efforts 
have been made to use the compact clause for this 
purpose, but these have been easily discouraged by 
the United States Department of State. 

For instance, in 1931, the severe depletion of the 
fisheries of Lake Erie led to an agreement with re- 


7See The Book of the States, 1943-44, pp. 51-57; The Book 
of the States, 1945-46, pp. 25-26. 

814 Pet 540 (1840). 

9In re Vogt, 44 How. Prac. 171. See People v. Curtis (1872) 
50 N.Y. 321. 

10©McHenry County et al. v. Brady (1917) 37 N.D. 59 163 
N.W. 540. The court also held that it was in that category 
of compacts outlined by the United States Supreme Court in 
Virginia v. Tennessee 148 U.S. 503 which did not require 


federal consent since no federal interest was involved. 
"See Hackworth “Digest of International Law,” vol. V 
Pp. 24. 


spect to certain regulations among the fishery ad- 
ministrators of the province of Ontario and the 
four states of the United States riparian on that 
lake, Michigan, Ohio, Pennsylvania, and New York. 
When the enforcement of those regulations ran 
into a snag the New York Joint Legislative Com- 
mittee on Interstate Cooperation, the component 
unit in that state of the then newly established 
Council of State Governments, in an effort to estab- 
lish a better legal basis for uniform regulation 
through a compact among the governments con- 
cerned secured the introduction of a bill in the 
national House of Representatives which would 
have granted the consent of Congress in advance to 
compacts between two or more states and “with a 
contiguous sovereignty or dominion or any state or 
province thereof for the purpose of conserving the 
wildlife resources of the several states.” The bill 
provided for the subsequent submission of any 
agreement formulated to the Congress for approval 
and was designed only to provide a firm basis for 
undertaking negotiations with the Canadians look- 
ing towards such a compact. On March 17, 1937 a 
subcommittee of the House Judiciary Committee 
approved the bill, but the full committee disap- 
proved in view of the opposition of the Secretary of 
State who wrote that he was not “advised that any 
need exists for any such agreement or compact.” 
He added, “I am unable to concur in the proposal 
to authorize States to enter into compacts concern- 
ing wildlife with contiguous countries and subdivi- 
sions thereof. I am satisfied that the existing method 
of making treaties constitutes the more appropriate 
method of regulating this phase of foreign rela- 
tions,” and suggested that interested states bring 
to his attention “any subject matter requiring at- 
tention that is not covered by existing treaties. . . .” 
Subsequently, a meeting of officials of the Great 
Lakes states requested the United States Depart- 
ment of State to negotiate a treaty for the regula- 
tion of the Great Lakes fisheries. _ 

In addition to instances where compacts between 
states and foreign governments have been officially 
considered as a means of resolving problems along 
international boundary lines, there have been sug- 
gestions for the use of the compact clause as a 
means of integrating the jurisdictionally divided 
legal system of American federalism into proposals 
for world legislation in certain fields, particularly 
commercial law. These suggestions were occasioned 
by the fact that in many of the fields in which there 
was a demand for world uniformity American par- 


12 H.R. 4096, 75th Congress Ist Session. 

13 Letter of Secretary of State Hull to the Honorable Hatton 
W. Sumners, Chairman, Committee on the Judiciary, House 
of Representatives, May 12, 1937. The bill was too broadly 
drafted and would have been better if it had been limited to 
the fisheries of Lake Erie. It would undoubtedly have been 
opposed even if this had been the case. 
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ticipation was distinctly circumscribed. The United 
States on several occasions cited the federal char- 
acter of our government as a reason for not becom- 
ing a party to international conventions and often 
the role played by American delegations to inter- 
national conferences on such subjects was limited 
by this consideration. This reluctance was inspired 
in part by apprehension of possible constitutional 
questions in view of the limited constitutional pow- 
ers of the American national government, in part 
by an awareness of the generally accepted concepts 
with respect to the relative roles of the two levels 
of government in our federal system. It was thought 
that the use of compacts as a means of securing 
direct adherence by American states to projects of 
world legislation would bridge the possible con- 
stitutional and political difficulties and would pro- 
vide the “coalition between the two divided pow- 
ers necessary to place us on a bargaining equality 
with foreign nations.’"* These proposals, advanced 
principally by Dean Wigmore and the Committee 
on Interstate Compacts of the National Conference 
of Commissioners on Uniform State Laws, suggested 
that “First Congress was to assent to the states mak- 
ing compacts with a foreign nation with reference 
to the law of a specific subject. States interested 
would then send delegates to an international con- 
ference. Any convention there signed would then 
be submitted to the legislature of the state for rati- 
fication and upon adoption would become the law 
of such state.’ In this way it was argued uniform- 
ity would be attained since the state legislatures 
would be more likely to accept proposals brought 
directly before them than when they appeared 
through the intermediation of the national govern- 
ment. Wigmore also pointed out that some inter- 
national proposals would only affect a limited num- 
ber of American states and that the compact method 
would provide a regional or group adherence in 
instances where the entire country was not affected 
(Wigmore cited oil as an example). In 1931, the 
Interstate Compact Committee of the Commission- 
ers on Uniform Laws abandoned hope of any im- 
mediate utilization of the suggestion. While they 
thought the concept a “significant one,” they ad- 
mitted that it had as yet failed to achieve more 
than academic distinction. This result was attrib- 
uted to lack of interest in movements for world 
uniformity on the part of the Anglo-Saxon coun- 
tries prepossessed with pride in their common law. 
The impetus for such uniformity came from the 
continent and Latin America. The. Committee ex- 
pressed the hope that by the time a demand for 
integration arises here “there may be other and 
more effective legal weapons in our federal arsenal.” 


MEly op. cit. p. 237. 
151931, Report of the Committee on Interstate Compacts, 


C.U.S.L., sec. 5, par. 17- 


The States and Treaties 


At present, there seems to be no formal ma- 
chinery in our federal structure for the consulta- 
tion of the state and national governments with 
respect to treaties. Originally the United States 
Senate was designed to represent the state govern- 
ments and it is obvious that the constitutional re- 
quirement of ratification of treaties by the Senate 
makes the Senate an extremely important factor in 
American treaty making. Until the passage of the 
Seventeenth Amendment the members of the 
United States Senate were elected by the state legis- 
latures and accordingly were more likely to be in- 
fluenced by the wishes of their home state govern- 
ments than they would be today. The many resolu- 
tions, worded in the form of instructions addressed 
to their senators by state legislatures before the 
passage of the amendment, indicate that the sena- 
tors were regarded to some extent as representatives 
of the state governments. With the election of 
United States senators by popular vote, they have 
become even more clearly members of the national 
legislature, and the states of the American Union 
do not possess the political check that representa- 
tion of the state governments as such affords to the 
component states of some other federalisms. How- 
ever, the requirement of a two-thirds vote remains 
as a potential factor if a group of states desires to 
prevent national adherence to a treaty. 

There is a single instance early in our history 
where ratification of a treaty by the United States 
was dependent upon the consent of the state gov- 
ernments involved. This instance occurred in the 
Webster-Ashburton Treaty of 1842 which fixed the 
boundary line between Maine and Canada and pro- 
vided for cession to Great Britain of land claimed 
by Maine. Secretary of State Webster not only con- 
sulted with Maine and Massachusetts through com- 
missioners expressly appointed for that purpose by 
the governors at his request but sought the consent 
of the two state governments as a condition prece- 
dent to American ratification. While the constitu- 
tional prohibition against cession of the land of any 
state by the national government without the con- 
sent of the state probably played a part in deter- 
mining Webster’s procedure, the correspondence 
indicates that Webster also sought through con- 
sultation with the states concerned to obviate any 
fatal political opposition to ratification. The text 
of the treaty itself provided for the payment of 
monies as compensation to the states by the national 
government, and when Lord Ashburton later pro- 
tested that a financial agreement between the 
United States and the states of Maine and Massa- 
chusetts did not constitute a proper subject for a 
treaty, Webster secured the retention of the article 
on the grounds that all factors to the settlement of 
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the dispute should be embodied in one document.'* 

Recently, the Great Lakes states initiated nego- 
tiations for a treaty with Canada as a means of pro- 
viding a unified system of regulation of the depleted 
Great Lakes fisheries. Following a request by a 
meeting of state officials under the auspices of the 
Council of State Governments in 1938, an Interna- 
tional Board of Inquiry on the Great Lakes Fish- 
eries was established by an exchange of notes be- 
tween the two national governments. The federal 
character of the two nations was recognized in the 
personnel of the Board with Canadian membership 
comprising a representative of the province of On- 
tario as well as the Dominion representative and 
the United States represented by a federal official 
and an officer of the Council of State Governments. 
In the course of treaty negotiations now under way 
the Canadian government has been consulting the 
province of Ontario and the United States govern- 
ment has been conferring with the governments of 
the states concerned. California is being similarly 
consulted with respect to a proposed fisheries treaty 
with Mexico. 

Because of the character of American federalism, 
treaties of the United States in some instances are 
affected by state laws. Sometimes reference is made 
to the role of laws of the states in relation to the 
treaty in question and occasionally state govern- 
ments are mentioned. With respect to the relation 
of state laws to the operation of certain categories 
of treaties, one example is provided by extradition 
treaties. Mitchell points out that since administra- 
tion of criminal law is left primarily in the hands 
of the states “a treaty provision for the surrender 
of a fugitive accused of violation of law really 
means, with few exceptions, the surrender of an 
individual who is charged with an offense against 
a state statute.” An example of a specific definition 
of the role of state laws is contained in the Treaty 
of 1853 with France which permitted French citi- 
zens to possess land on the same basis as American 
citizens only in those “states of the Union where 
existing laws permit it, so long and to the same 
extent as the said laws shall remain in force.” The 
Supreme Court, in relation to the operation of this 
provision in Louisiana, said, “It is proper to say 
that the obligation of the treaty and its operation 
in the State, after it was made, depend on the laws 
of Louisiana.” ” 

Illustrations of reference by treaties to the state 
level of government occur in the Reciprocity 
Treaty with Great Britain of 1854 in an article in- 
corporated into the Treaty of Washington in 1871 
and in the Treaty of 1909 establishing the Inter- 
national Joint Boundary Commission. Under the 


'6 Nicholas Pendleton Mitchell, “State Interests in American 
Treaties,” pp. 21-38. 
1 Prevost v. Greneaux (1856) 19 How. 7, 9. 


article added to the Treaty of Washington the 
United States government was “to ufge upon the 
State governments to secure to the subjects of Her 
Britannic Majesty the use of the several State 
Canals connected with the navigation of the lakes 
or rivers traversed by or contiguous to the boundary 
line between the possessions of the high contract- 
ing parties on terms of equality with the inhabitant 
of the United States.” Mitchell reports that shortly 
after the ratification of the treaty, the president 
addressed the governors of the affected states urging 
that they take the action sought by the British. 
There is one notable example of the state authori- 
ties being empowered to act under the authority of 
a treaty. The extradition treaties of 1861 and 1899 
with Mexico provided that requisitions might be 
made and surrenders granted not only through the 
diplomatic channels of the two national govern- 
ments but also through the officials of the govern- 
ments of adjoining frontier states and territories. 

In considering the implications of American fed- 
eralism with respect to the obligations incurred by 
the national government under international trea- 
ties the fact should not be ignored that the state 
governments do not have to enforce treaties just as 
they do not have to enforce other federal laws. 
While federal laws are supreme, there is no way in 
which the states can be compelled to use the ma- 
chinery of their governments to aid the federal gov- 
ernment. Since a large part of the governmental 
operations of the United States are administered 
by the states and their local subdivisions, it is often 
of great value if state agencies aid in bearing the 
burden. If the states are not willing to cooperate, 
the federal government must undertake the task 
alone and it may be necessary to establish a new 
administrative structure parallel to already extant 
state machinery adapted to the purpose. This is 
well illustrated in the instance of the enforcement 
of the Migratory Bird Treaty which is famous as 
the leading example of the expansion of the func- 
tions of the federal government through the treaty 
making power. The state governments play by far 
the major role in enforcing the regulations issued 
under the authority of that instrument. The pres- 
ent force of United States Game Management 
Agents for the enforcement of these and other fed- 
eral game laws in the United States and Alaska 
totals 68 agents. Most of the 1,529 deputy game 
wardens are employees of state game agencies depu- 
tized by the federal government in regard to mi- 
gratory birds covered by the treaty. Even in the 
twelve states in which law enforcement officers are 
ineligible under state laws to accept a federal dep- 
utization, the state officers cooperate with the fed- 
eral agents. Moreover, the states adopt the federal 
laws as their own. The laws in twenty-two states 
automatically conform their seasons to those pre- 
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scribed by the federal regulations, while in twenty- 
four other states the game administrators are au- 
thorized to adopt regulations conforming to the 
federal seasons and bag limits. Accordingly, the 
state courts handle an overwhelming percentage of 
the prosecutions of violations. If the states had 
been unwilling to cooperate, possibly aided in that 
determination by the fact that they already had 
their game wardens in the field enforcing conserva- 
tion regulations with respect to other game, the 
federal government would have been compelled to 
undertake a sizable police task and the federal 
courts would have borne a larger burden. 


The United States and International Organization 


The United States has at times hesitated to par- 
ticipate in projects of international organization on 
the grounds that such participation was not feasible 
because of the federal character of this nation. The 
occasions cited by authors’ are: the attitude taken 
by the American delegate at the Hague Conference 
on Bills of Exchange in 1910, the drafting of the 
constitution of the International Labor Organiza- 
tion, 1919, the refusal of the United States to adhere 
to the 1910 and 1921 International Conventions for 
the Suppression of Traffic in Women and Children 
in 1922 and 1931, the attitude of the United States 
with respect to a code of private international law 
at the Sixth International Conference of American 
States at Havana in 1928, the refusal of American 
delegates to sign the convention proposed at the 
International Conference on International Exposi- 
tions 1928, the position taken by the American dele- 
gation with respect to a draft convention for the 
supervision of the private manufacture of arms in 
1929, the attitude of the United States with respect 
to participation in the work of the Special Tem- 
porary Committee of Experts for Assistance to 
Indigent Foreigners 1931-33 and the American posi- 
tion at the International Conference on the Treat- 
ment of Foreigners in 1929. While these instances 
are limited in number, they are of some importance. 
It is possible, of course, that in some of these in- 
stances the objection was used as an excuse. The 
objection as to the federal character of the United 
States, whether based upon constitutional grounds 
or upon the grounds of domestic political feasibility 
might prove to be of real significance in a world 
characterized by the growth of intensive interna- 
tional organization. 


The International Labor Organization 


The developments that took place in 1919 with 
respect to the drafting of the Constitution of the 
International Labor Organization are worthy of 


18See generally in this connection Pitman B. Potter, “Inhi- 
bitions upon the Treaty Making Power of the United States,” 
1934 American Journal of International Law 456. 


particular attention because of the importance of 
the Labor Organization as a project of international 
organization and because of the part that considera- 
tions of the character of federal states played in the 
drafting of the constitution of that body. The 
American delegates on the Commission on the Inter- 
national Labor Organization, created to undertake 
preparatory work for the 1919 Paris Peace Confer- 
ence, objected to a tentative draft of the constitu- 
tion for an international labor organization on the 
grounds that it did not take into account the con- 
stitutional situation in the United States where 
labor legislation was a matter for the individual 
states and not for the federal legislature. A com- 
promise was proposed by the British delegation 
which permitted the component states to adhere 
separately to the convention. This draft. proposal 
which at one point was adopted by the commission, 
stated, “In the case of a Federal State, if the power 
of legislation on any matters dealt with in a con- 
vention rests with the legislatures of the constituent 
states, the High Contracting Party shall communi- 
cate the convention to the constituent states, and 
each such state may adhere separately to the con- 
vention. Notification of the adhesion of any such 
state through the Federal Government to the Direc- 
tor shall be deemed to be the ratification of the 
convention in respect of that state.” Finally, a 
further compromise resulted in a proposal, adopted 
by the commission and approved at the plenary 
session of the Peace Conference, which recognized 
the difficulties of federal states by placing them on 
a different plane with respect to their obligations 
as to draft labor conventions adopted by the Inter- 
national Labor Conference. This proposal became 
part of Article 405 of the constitution of the Inter- 
national Labor Organization. The United States 
ultimately became a member of the International 
Labor Organization in 1934.” Any problems there 
may have been with respect to American federalism 
and international labor conventions have been 
eased by the expansion of the functions of the na- 
tional government in the field of labor through 
Supreme Court interpretation. 

The provisions of Article 405 have been used oc- 
casionally by federal states. F. G. Wilson points 
out that Canada met the problem by placing the 
drafts or the recommendations before the authori- 
ties considered competent either in the provinces or 
in the Dominion, as the case might be. A similar 
position was taken by Australia. The Swiss gov- 
ernment also made use of Article 405 with respect 
to a subject thought to be a matter for cantonal 
consideration. The German government used the 
recommendation method in one instance on the 

19 Shotwell “The Origins of the International Labor Organi- 


zation,” op. cit. 393, 395- 
20Proclamation by President Roosevelt, Treaty Series, No. 


874, p. 1. 
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ground that the convention under consideration 
would require the federal government to go too far 
into a field reserved to the states. Wilson states 
that these instances comprise practically all of the 
important uses of the federal method embodied in 
the convention and that the use of federalism to 
avoid active participation in the International La- 
bor Organization has been slight. A report of the 
director of that organization is significant. It states, 
“In federal countries, too, such as Canada and Aus- 
tralia, which might take refuge behind their federal 
constitution and the facilities given them by Article 
405 to escape from the general obligations imposed 
by that article, the governments are nevertheless 
endeavoring by agreements between the separate 
states and by interstate conferences to take their 
part in the general work of ratification.” Subse- 
quently, however, the matter of adherence to labor 
conventions resulted in an outstanding constitu- 
tional decision as to the effect of international 
agreements upon the functions of the provinces in 
the Canadian federalism. 


CANADA 


The position of the Dominion of Canada in the 
field of international relations has changed mark- 
edly since World War I and particularly since the 
Statute of Westminster in 1931. The degree of its 
independence in international dealings has ex- 
panded to the point of almost complete autonomy. 
However, treaties in the Canadian constitutional 
pattern do not necessarily have the effect of em- 
powering the national government to enact legis- 
lation to carry out their provisions. With respect 
to treaties entered into by Canada as a state, it 
would appear that no legislative power stems from 
the power to make treaties since if the subject mat- 
ter:falls within the sphere of provincial power, it 
can only be supplemented by provincial action. An 
advisory decision of the Supreme Court of Canada 
in 1925 had confirmed the practice of the govern- 
ment in referring the conventions and recommenda- 
tions of the International Labor Conference to the 
Dominion or the provinces in accordance with the 
opinion of the Minister of Justice as to which was 
the competent authority in each instance. How- 
ever, in 1935 the Dominion parliament passed legis- 
lation to give effect to three I. L. O. conventions 
after they had been ratified by Canada. The power 
of the national government was challenged and the 
Privy Council held that the Dominion could not 
legislate since the provinces had jurisdiction. 

No authority is granted to the provinces under 
the British North American Act to enter agreements 
with foreign powers, although seemingly there is 
nothing in the act to prevent such action by a prov- 
ince provided the subject matter falls within pro- 
vincial jurisdiction. Possibly the closest analogy to 


cantons. ‘Treaties concluded by the Confederation 


our compacts are the Federal-Provincial agreements 
which are in the form of contracts and have no 
legal force until authorization is received from the 
legislatures concerned. This form seems to have 
been used to achieve Dominion-Provincial agree- 
ment relative to the international negotiations re- 
specting the St. Lawrence River. 


Swiss FEDERALISM 


Two fundamental facts condition the experience 
of Switzerland regarding intercourse between the 
cantons and foreign states: the strong historical indi- 
viduality of the cantons and the precarious location 
of the confederation among large and powerful 
neighbors. The first keeps the federal executive 
acutely aware of cantonal interests. The second 
imposes upon all members of the confederation a 
need for discretion in foreign affairs, a need ex- 
pressed in the traditional Swiss policy of neutrality. 

Article 3 of the 1874 constitution divides the gen- 
eral competences of the federal and cantonal gov- 
ernments, reserving to the cantons all powers not 
delegated to the federal government. Articles 7-10 
deal expressly with the question of treaty-making. 

In regard to the constitutional provisions concern- 
ing relations between cantons and foreign countries 
several points may be brought out. The right of the 
canton to establish such relations, however limited 
it may be as to subjects, is expressly given, not 
merely inferred. This secures the right to the can- 
tons whatever their use of it. A failure to exercise 
it does not, by changing the body of legal practice, 
diminish the fundamental right correspondingly. 
By enumerating the fields in which the cantons may 
agree with foreign states, the constitution clarifies 
the respective competences of federal and cantonal 
governments. The division of competences in for- 
eign affairs is like that in domestic affairs. This 
makes a determination of the propriety of cantonal 
relations with foreign governments easier than is 
possible in systems where such relations are only 
inferred from the nature of the federal constitution. 

But if relevant articles of the Swiss constitution 
support a degree of cantonal independence in the 
international sphere, that independence must not 
be exaggerated. The primacy of the federal gov- 
ernment is maintained by requiring that official re- 
lations between cantons and foreign countries take 
place through the Federal Council and that treaties 
between cantons and foreign states must not go con- 
trary to the rights of the Confederation or of other 


21“Art. 3. The cantons are sovereign insofar as their sover- 
eignty is not limited by the federal constitution and, as such, 
they exercise all the powers which are not delegated to the 
federal government.” 

All references to the Swiss constitution are to the text in 
C. E. Martin, and W. H. George—Representative Modern 
Constitutions, Los Angeles, 1923. 


ies 
. 
as 
ng, 
| 
| 
| 
| 
= 
#¥ 
al 
‘pee git 
M 


24 State Government 


may cover fields already entered by cantonal agree- 
ments or reserved to the internal competence of the 
cantons. The Federal Court is instructed by the 
constitution in Article 113 to apply federal treaties 
in cases of conflicts of competence between federal 
and cantonal authorities and in 1883 the Court 
“declared that the federal government could nego- 
tiate treaties which invaded the reserved rights of 
the cantons.” 

These constitutional provisions regarding the 
foreign relations of the Swiss cantons recognize the 
special fields of interest of the cantons while pre- 
serving control of major national policies to the 
federal government. 

The strength of cantonal loyalties in combina- 
tion with increasing pressures from outside has 
helped make of Switzerland a federalism where 
unity and diversity of interest are almost equally 
intense. As in other federal states, the power of the 
central government has increased in the past seventy 
years but at a much slower rate than elsewhere. 
The federal government, although allowed to do so, 
has hesitated to invade the rights of the cantons by 
means of treaties. When the federal government 
enters into an international agreement which affects 
the cantons, the practice has been either to consult 
with the cantons or to include them in the actual 
negotiations. While the cantons have made rela- 
tively little use of their constitutional right to enter 
into engagements with foreign powers, the result of 
their possessing such a right has been the develop- 
ment of a close federal-state relationship in regard 
to treaty making. 

Between 1874 and 1914 a few cantons availed 
themselves of the opportunity to make international 
agreements. Some of these agreements were con- 
cluded with states of the German empire. Since 
then the federal government has concluded treaties, 
which were later ratified by the cantons, in regard to 
settlement of foreigners in Switzerland. With the 
consent of the cantons, the government made trea- 
ties concerning direct relations between Swiss and 
foreign law officers. In 1923 in the name of the 
cantons of Zurich, Basel, Schaffhausen, St. Gallen, 
Aargau, and Thurgau, the government signed with 
Germany a treaty for the elimination of double 
taxation, and in 1927, the federal government in 
the name of St. Gallen concluded a treaty on dou- 
ble taxation with the Austrian Republic. This 
treaty was adhered to a year later by the cantons of 
Freiburg, Geneva, Unterwalden, and Lucerne. 

The constitution, Switzerland’s peculiar history 
and geography, and political and institutional fac- 
tors have all contributed to this development of 
federal-state cooperation in international affairs. 
The fabric of Swiss federalism is closely woven in 
regard to domestic matters and this helps to create 
harmony on foreign issues. 


The Swiss executive is the Federal Council whose 
members head the several departments of the ad- 
ministration. This results in an integration of 
policy formation and policy execution and a con- 
sistency of action by the government as a whole. 
For the cantons it means that federal policy is easily 
ascertainable and that there is one central author- 
ity to be consulted or petitioned. Moreover, federal 
legislation in Switzerland, is executed by cantonal 
or local officials under the supervision of the fed- 
eral government. From this it follows that the prob- 
lems of communication and understanding between 
federal and cantonal governments are negligible. 

In addition to these administrative arrangements, 
the cantons have certain political checks upon the 
federal government. The cantons as such are repre- 
sented in the Council of States which, like the 
United States Senate, has equal legislative power 
with the lower house. Moreover, any canton may 
introduce legislation by correspondence. Thus the 
cantons have a share in determining national for- 
eign policy and they have some check upon the use 
of the federal treaty power to invade their rights. 
Alliances and treaties with foreign states are within 
the competence of the two legislative bodies. In 
1921 a rein was placed upon the federal treaty 
power by the ratification of a constitutional amend- 
ment which submitted to popular referendum any 
treaty of more than fifteen years or unlimited dura- 
tion, on petition of 30,000 voters or of eight cantons. 

One last element in the Swiss federal pattern 
should be mentioned; the extensive use, under Ar- 
ticle 7, of intercantonal concordats analogous to the 
interstate compacts of the United States. Since 1874 
the cantons have concluded many compacts on sub- 
jects of mutual concern within the competence re- 
served to them by the constitution. Highway con- 
struction and police, shipping on intercantonal wa- 
ters, fisheries, hunting, livestock, trading, examina- 
tion of witnesses in criminal cases, and similar mat- 
ters have received uniform regulation by means of 
intercantonal concordats. ‘These concordats are 
valid as soon as concluded, although the Federal 
Council may later consider them and forbid their 
execution. With the use of these compacts the can- 
tons have cemented more firmly their relations to 
each other and by development of a common policy 
on intercantonal problems have obviated the need 
for federal intervention. 


GERMAN FEDERALISM 


Neither the German Empire nor the Republic 
which followed it is precisely comparable to the 
Swiss Confederation, the empire being more of a 
confederate state than Switzerland, the republic 
being more of a unitary state. 

There is no specific mention in the imperial Ger- 
man constitution of the right of member states to 
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make international agreements. This right was 
deduced from the nature of the constitution itself. 
But as the empire was formed by German states 
and not by German people and as those states were 
accustomed to making treaties with foreign coun- 
tries, which practice they continued after joining 
the empire, the right became established in imperial 
public law. It was, however, abrogated when the 
imperial government legislated on treaty making in 
the areas of imperial jurisdiction. In general the 
competence for treaty making was divided between 
Reich and states in similar fashion to the division 
for legislation. 

Easy acceptance of the theory and practice of this 
treaty-making power of the states wis a natural 
consequence of the essentially diplomatic charac: 
ter visible in other imperial institutions. The mem- 
ber states maintained diplomatic representation 
with each other. They sent ambassadors to Prussia 
as the presiding member of the Reich. These am- 
bassadors were the representatives of the states in 
the Bundesrat. That most important legislative 
organ was a conference of ministers plenipotentiary 
rather than a gathering of political representatives. 
The right to exchange envoys with foreign govern- 
ments also remained with the member states of the 
empire and was used by several of the south Ger- 
man states. Coordination of foreign policy was to 
be achieved through the dominance of Prussia and 
the imperial Chancellor in the Bundesrat, and by 
the constitutional provision that consent of the 
Bundesrat be required for the conclusion of treaties. 

Even constitutional relations within the German 
Empire were thus of a quasi-international character. 
In the Weimar Republic the pendulum swung to 
the other extreme. Article 78, paragraph 2 of the 
Weimar Constitution reads: 


The states, in matters subject to their jurisdiction, may 
conclude treaties with foreign countries; such treaties re- 
quire the assent of the Reich. 


The actual significance of this paragraph becomes 
clear when the general division of competence be- 
tween Reich and states is considered. Articles 6-11 
describe in detail the jurisdiction of the federal 
government, which includes all major aspects of 
political, social, and economic life. Article 12 allows 
the states to legislate where the Reich has not exer- 
cised its jurisdiction. Article 13 makes Reich law 
supreme over conflicting state laws. Article 15 
gives to the Reich extensive right of supervision 
over the execution of national laws by the states. In 
the light of these provisions it is obvious that the 
area within which the states might operate inter- 
nationally was stringently limited. Their jurisdic- 
tion was subject to monetary elimination by action 
of the federal government and even when they were 
to conclude an international agreement on a matter 


within their competence they had to submit it to the 
Reich for approval. 

Partly as a result of these constitutional limita- 
tions and partly as an outgrowth of the general 
character of federal-state relations, which became 
administrative rather than political, the accords con- 
cluded by the states with foreign countries were not 
treaties but administrative agreements. They were 
arrangements between the state administration and 
the government of the country involved, made by 
the state alone or through the federal government, 
without submission to the state legislature. Consent 
of the Reich was given by the minister whose de- 
partment was concerned with the subject matter of 
the agreement. 

An exception to this purely administrative inter- 
national action by the states is found in the con- 
tinuing validity of treaties, regulating shipping and 
harbor maintenance, made by those states bordering 
on Lake Constance. 

The administrative character of federal-state rela- 
tions in the Weimar Republic is further evidenced 
by the fact that the Reichsrat represented not the 
people of the states but the state cabinets. The 
Reichsrat had only a limited legislative function and 
operated chiefly as a liaison group between federal 
and state governments. Execution of national law 
by state administrative officers under the oversight 
of the federal cabinet made for still closer coordina- 


- tion. As the final threads in this intergovernmental 


network, agreements or compacts between the states 
or between states and Reich were allowed and many 
were concluded within the legislative and adminis- 
trative competences of either the Reich or the states. 

The fundamental nature of the federal union in 
the three European instances considered here deter- 
mined the extent of international activity allowed 
to the member states. The constitutional provisions 
and institutional arrangements relative to such ac- 
tivity were concrete expressions of the underlying 
character of the federalism. The German Empire, 
as an association of states retaining a vivid sense of 
state autonomy, allowed the greatest international 
freedom to its members. ‘The Weimar Republic, as 
a federalism all but unitary in reality, allowed the 
least. Switzerland, where the balance between fed- 
eral government and states was more nearly equal, 
achieved coordination of policy by the development 


of cooperative techniques which allowed reasonable 


independence to the cantons in matters within their 
particular spheres of interest. ‘The underlying char- 
acter of the federalism in each case shaped the form 
and degree in which the member states of that fed- 
eralism played a part in international relations and 
organization, but the fact that in all these three 
instances of federalism in Europe, it was deemed 
desirable and useful for those member states to be 
consulted and at times included in international 
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agreements and arrangements suggest that such pro- 
cedure has merit for federal systems. 


THE PROBLEM IN AMERICAN FEDERALISM 


If the period following World War II is one of 
intensified international organization, as many 
seem to envisage, we are faced with some questions 
as regards the position of the American nation with 
respect to those international agreements which 
might affect the relative role of the states in our 
federal system. This issue may assume greater im- 
portance in the eyes of those who believe that fed- 
eralism offers some real values in that it permits a 
great degree of local autonomy in a nation as re- 
gionally variegated as the United States and affords 
a desirable degree of decentralization. Obviously, 
the decision with respect to the states and interna- 
tional treaties will be made in the political forum 
at the present time rather than in the judicial 
forum as in the past. Moreover, the opposition of 
the state governments can on occasion prove potent. 
It should be remembered that the senators from the 
state of Washington were successful in delaying and, 
in one case, rather radically amending the Pacific 
Coast treaties with respect to the halibut fisheries 
and the Fraser River salmon fisheries. In recent 
months, fears of the effect of international treaties 
upon the position of state governments have been 
a factor in delaying both the adoption of the treaty 
with Mexico relating to division of the waters of 
the Colorado River for irrigation purposes and the 
agreement with Great Britain relative to oil conser- 
vation. It is obvious, of course, that pressure ele- 
ments can use state rights as an effective talking 
point. However, in connection with opposition by 
the state governments as such, it should be recog- 
nized that the states are now more conscious of their 
position and that by virtue of the Council of State 
Governments, they are more effectively organized 
than ever before in our history. 

This poses a possible dilemma. As in the past, 
our national government can refrain from entering 
into international agreements which might affect 
the position of the states or it can enter into such 
agreements and face the risks that the arguments 
with respect to federalism may add_ sufficient 
strength to the opposition to defeat or seriously 
modify the proposed treaty. The state governments 
are placed in the position of either taking cog- 
nizance of the possible effect of such a treaty and 
opposing its culmination or being faced with a pos- 
sible shift of jurisdiction and even administration 
from the states to the nation. It is possible that 
necessary and desirable international treaties will 
be threatened by this problem. 

But the dilemma is not insolvable. Consideration 
might well be given to possible channels for recon- 
ciling the intra-federal clash. One possible avenue 


is through consultation with the governments of 
the states concerned during the negotiating period. 
The states might be reassured by recognition either 
in the treaty itself or in the enabling legislation of 
the role of the state governments in carrying out 
the agreement in the United States. In those cases 
where international commissions or administrative 
agencies are established it might be advantageous 
to include in American representation on that body 
representatives of the state level of American gov- 
ernment. The Atlantic States Marine Fisheries 
Commission established by compact among four- 
teen states at its executive meeting in October, 
1945 adopted a resolution on this subject embody- 
ing some of these suggestions. Representation of 
this kind might prove of particular value when state 
administration is going to be depended upon in 
large part for effectuating the purposes of the treaty 
within the United States. Consideration might even 
be given in some cases to legally integrating the state 
governments into the pattern of the agreement and 
its effectuation by providing in the treaty that states 
may accept the provision of the treaty as a compact 
if they so desire. ‘This device might obviate in large 
part the present necessity for separate state legisla- 
tive action to bring state laws into conformity with 
the treaty when the state governments desire to 
cooperate as in the case of the Migratory Bird 
Treaty. Both this method and state representation 
on international bodies would tend to assure state 
appropriations for administration. In some cases, 
the treaty might be paralleled or supplemented by 
some agreement between the federal government 
and the pertinent state governments similar to the 
understanding between the national government 
and the government of New York state relative to 
the water power of the St. Lawrence which will be 
presented to Congress following the culmination of 
the international accord. 

In the instance of minor and distinctly localized 
problems there would seem to be no reason why 
a state, with the consent of our national govern- 
ment, should not be permitted to enter into a com- 
pact with a foreign government. For instance, an 
agreement between New York and Vermont with 
respect to the Lake Champlain fishery might ulti- 
mately require participation by the government of 
Quebec for the area of the lake within that province, 
or Minnesota may wish to conclude agreements with 
respect to some of the lakes along the international 
boundary line. It would hardly seem necessary to 
bring the treaty power and the United States Depart- 
ment of State to bear upon these minor problems. 

Interest in horizontal integration on the inter- 
national level should not obscure the potentialities 
of vertical integration between levels of government 
as a means of strengthening the pattern of a more 
closely organized and a more cooperative world. 
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Judicial Councils Established in 
New Hampshire and Vermont 


By ACT OF THE 1945 LEGISLATURE, New Hampshire created 
a Judicial Council consisting of a justice of a supreme 
court, selected by the justices thereof; a justice of the 
superior court, selected by the justices thereof; the At- 
torney General; and seven other members, appointed by 
the governor, with the advice and consent of his council, 
of whom not less than four shall be experienced members 
of the Bar. Establishment of the Judicial Council had 
been urged by the state Committee on Improving the 
Administration of Justice of the New Hampshire Bar 
Association. The following members have been appointed 
to the Council: Judge Oliver W. Branch (Supreme 
Court); Chief Justice Amos N. Biandin, Jr. (Superior 
Court); Frank R. Kenison, Attorney General; Louis E. 
Wyman; Robert W. Upton; Maurice Devine; Richard E. 
Shute; Robert E. Earley; Irving A. Hinkley; and Ray F. 
Laraba. 


In Vermont, a Judicial Council of five members was 
created comprising the Chief Justice of the Supreme 
Court, or such Associate Justice as shall be designated by 
the Chief Justice, two practicing attorneys-at-law, and two 
laymen, to be appointed by the governor. 

Present members are: Sherman R. Moulton, President 
(Chief Justice of Supreme Court), Lawrence C. Jones, 
Norton Barber, John Collins, and Luther W. Kinney. 

Both Councils are directed to study the organization, 
rules and methods of procedure and practice in the judi- 
cial systems of the respective states. The New Hampshire 
Council is to report biennially to the governor and his 
council on the organization and business of the courts 
and is to submit therewith its recommendations for im- 
proving the administration of justice. The Vermont 
Council will report biennially to the general assembly 
on the work of the various branches of the judicial system 
with such recommendations as it may have for the modi- 
fication of existing conditions. Both Councils are author- 
ized to recommend to the courts of the state changes in 
rules, practice and procedure in the state courts. 


Interstate Crime Compact 


A NEW ASSOCIATION of public officials was formally estab- 
lished on November 14, 1945, under the name of the In- 
terstate Compact Administrators Association. State parole 
and probation authorities, appointed as Compact Admin- 
istrators by the Governors of the gg states now signatory 
to the Interstate Compact for the Supervision of Parolees 
and Probationers, adopted a Constitution and elected 
officers. 

During the past year, an Interim Committee of Admin- 
istrators had been studying the Compact’s rules and regu- 
lations. That Committee recommended the establishment 
of an Association of Administrators to provide the ma- 
chinery and the procedure whereby questions of policy, 
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of compact interpretation, of interstate administrative 
regulation, could be regularly and officially acted upon. 
The officers of the Association are: 
President: Joseph H. Hagan, Rhode Island 
Vice-President: Ruben C. Brustuen, Minnesota 
Executive 
Committee: Mrs. Edwina Mitchell, Alabama; W. S. 
Terry, Louisiana; Hollis F. Blodgett, Vermont; A. B. 
Rivers, Oklahoma; Richard C. Meissner, Nebraska; 
Francis R. Bridges, Jr., Florida; Garrett Heyns, 
Michigan; Walter A. Gordon, California; Frederick 
A. Moran, New York; William Shands Meacham, 
Virginia. 


39th Annual Meeting of 
Attorneys General 


STATE ATTORNEYS GENERAL AND Deputies from forty-one 
states held their ggth annual conference at Jacksonville, 
Florida, November 27-29. U. S. Attorney General Tom 
C. Clark and Governors Millard F. Caldwell of Florida, 
Chauncey Sparks of Alabama, Thomas L. Bailey of Missis- 
sippi, and Clarence W. Meadows of West Virginia, were 
the principal speakers. 

Roundtable discussions on tidewater lands and mineral 
rights legislation, tax questions, insurance legislation, and 
legal problems arising from the war’s end were featured 
at the meeting. Attorney General John M. Rankin of 
Iowa, President of the National Association of Attorneys 
General, presided at the meeting, and Attorney General 
J. Tom Watson of Florida was host of the conference. 

The Association urged the passage by the United States 
Senate of pending legislation quieting title in respective 
states to tidewater lands and lands beneath navigable 
waters. In addition, Congressional committees were asked 
to schedule immediate hearings on H.R. 3776 providing 
for the quit claim by the states of the title to oil, gas, and 
minerals underneath real property acquired by the 
United States by purchase, cession, or condemnation. 
Other resolutions directed the president of the Associa- 
tion to appear before the Supreme Court on behalf of the 
Association with reference to cases pending there of in- 
terest to the states; and requested that each of the Attor- 
neys General designate a deputy to follow Congressional 
legislation and keep the Attorney General and the state's 
Congressional delegation informed with respect to pro- 
visions contained in pending federal legislation which 
may be beneficial or injurious to the states. A further 
resolution which was approved aimed at ending the con- 
troversy which arises from the assessment of taxes by fed- 
eral taxing authorities upon the governmental agencies 
of the states and their subdivisions. 

At its concluding business session, the following At- 
torneys General were elected officers: Greek L. Rice of 
Mississippi, President; A. B. Mitchell of Kansas, Vice- 
President; and Walter R. Johnson of Nebraska, J. Tom 
Watson of Florida, and Alban J. Parker of Vermont, 
were elected as members of the Executive Committee. 
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Saratoga Springs Case 


Attorney General Greek L. 
Rice of Mississippi, president 
of the National Association of 
Attorneys General, appeared 
before the U. S. Supreme 
Court on December 4 to pre- 
sent the “Brief for the States 
as Amicus Curiae” in the Sara- 
toga Springs Case. Filing of 
the brief which was approved 
by 44 Attorneys General was 
authorized at the recent na- 
tional conference of the Asso- 
ciation held in Jacksonville, 
Florida, November 27-29. 

The Attorneys’ General in- 
terest in the case which had to 
do with federal taxation of activities and income of New 
York state’s Saratoga Springs Authority arose over ques- 
tions raised by the Supreme Court with reference to in- 
tergovernmental tax immunities. The states were con- 
cerned that an affirmative decision in this case might lead 
to subsequent taxation of the income from other state 
and local revenue-producing properties and activities, 
such as power plants, interstate authorities, dock opera- 
tions, and other utilities. 


Greek L. RICE 


Wartime Pay Adjustments 
for State Employees 


AT LEAST 300,000, and perhaps two-thirds of the 470,000 
non-school state employees received salary adjustments 
during the war period according to a survey undertaken 
by the Civil Service Assembly and the Council of State 
Governments. Of 45 states which had reported by Decem- 
ber 1, 1945, 40 indicated that at least one general increase 
for employees had been effected since January 1, 1940. Of 
the 4 states reporting no general wartime increase, one 
state, Rhode Island, did in effect increase salaries through 
the adoption of a new pay plan which began February 16, 
1942 and which reflected increased living costs up to that 
period. 

Of 38 states which reported on the groups or classes of 
employees receiving pay adjustments, 19 reported that all, 
and g reported that substantially all state employees had 
received increases. Ten states had reported increases for 
only part of the total number of employees. In 11 states, 
groups in the lower salary or wage bracket received the 
largest percentage of wage increases and pay adjustments 
were made earlier for this group than for the higher 
salaried employees. 

Pay increases were directed by legislative action in 17 
states. In 13 states adjustments were made through ad- 
ministrative action, usually by direction of the governor, 
state personnel board or budget officer. Six states reported 
pay adjustments both by legislative and administrative 
action. 

A variety of methods were used in the administration 
of pay adjustments in the states. Of 33 states reporting on 
the types of pay increases, three states declared that flat 
dollar amounts had been added to all salaries. Ten indi- 


State Government 


cated that increases were made on the basis of graduated 
dollar amounts. In 12 states adjustments were made on 
a percentage basis, and in g states a combination of the 
above methods was used. Twenty states using percentage 
increases or combination methods of salary adjustments 
reported from 5 to 15 per cent increases in salaries. In- 
creases above 15 per cent for the lower paid employees 
were reported in four states, 18 per cent being provided 
in one state, 20 per cent in three states, and 25 per cent 
in one state. A comparison of the reports of the 44 states | 
suggests that in most cases pay adjustments did not ex- | 
ceed 15 per cent of salaries as they existed on January 1, 


1940. 


Budget Officers Form Association 

THE BUDGET oFrFiceRs of the several states met in Chicago 
on December 13 and 14, 1945 for the purpose of organ- 
izing a national association to improve budget administra- 
tion in the states. The conference discussed policies and 
problems of budget administration, the organization and 
operation of state budget departments, and particularly 
the tax and fiscal and state administrative problems that 
will confront the states in the postwar period. 

A major item on the program at this meeting was the 
organization and methods of administration of state budg- 
et departments. 

The budget officers organized the National Association 
of State Budget Officers, provided for regular meetings, 
established the Council of State Governments as the See- 
retariat of the National Association, and elected the fol- 
lowing officers: President, John E. Burton, New York; 
Vice President, Fred W. Links, California; Executive 
Committee, in addition to above officers, Frank E. Walsh, 
New Jersey; R. G. Deyton, North Carolina; Robert M. 
Armstrong, Nebraska; T. G. Driscoll, Minnesota. 


Congressman Bailey 


Member of the U. S. House 
of Representatives from the 
Third Congressional District 
of West Virginia, Cleveland 
M. Bailey has spent almost 
25, years of legislative and ad- 
ministrative service in local, 
state, and federal government. 
During a 12-year period from 
1921 to 1933 he was a member 
of the City Council of Clarkes- 
burg, West Virginia. From 
1933 until his election in 1944 
to the 79th Congress, Mr. Bai- 
ley was active in state govern- 
ment in West Virginia, first 
as Assistant State Auditor and 
later as Director of the Budget. While holding the latter 
position he was member of the West Virginia Commis 
sion on Interstate Cooperation, participating actively in 
the program of the Council of State Governments. Com 
gressman Bailey is well qualified to discuss federal-state 
local cooperative legislation (see page 12). 


CLEVELAND M. BAILEY 
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Housing 


HOUSING SHORTAGE, particularly lor returning veter- 
The National Housing Agency 
has been authorized to make available vacant, lederally- 


ans, has become acute. 


owned war housing to distressed families of returning 
veterans including those who plan to attend educational 
institutions. In addition, the Surplus Property Admin- 
istration has authorized all federal agencies, including 
the army and the navy, to turn over surplus housing, o1 
property adaptable to housing, to state and local gov- 
ernments for immediate rental to veterans. Such action 
will not constitute final disposal of the property “but 
merely makes it immediately available on an emergency 
basis.” Meanwhile, the House has: passed a Deficiency 
\ppropriation 
temporary housing for veterans and their families, and 


sill carrving $24,500,000 for additional 


the Senate has approved a resolution authorizing $160,- 
000,000 for moving temporary housing to locations where 
veterans are in particular need of housing facilities. 
\ppeals also have been made to private builders and 
property owners to give preference to veterans in all 
privately-owned houses. 

In testifying before the Senate Committee on Banking 
and Currency on the General Housing Bill of 1945, 
NEHA John B. Blandford, Jr., 


pointed out that 12,600,000 units of new construction 


$1592. Administrator 


are needed over the next ten years to remedy present de- 
ficiencies. He said: 


Estimates of the pressure of the housing demand between 
October 1, 1945. and December 31, 1946, comes to about 
{660,000 units. OF this demand, 2,900,000 units are on the 
part of married veterans without established homes and single 
veterans who are expected to marry. Only 560,000 units repre 
Sent non-veterans who are expected to marry. As of October 
1, 1945. there were a backlog of 1,200,000 doubled-up families. 

Outside estimates of the supply that is or will be available 
to meet this demand during the same period, through exist 
Ing Vacancies, new Vacancies, and new construction add up to 
1,420,000 units. Phis will result in the doubling up of 3,240, 
ovo families by the end of next vear. 

fo get the full seriousness of this, we must realize that 
when we refer to 3,240,000 cases of doubling, it means that 
6,480,000 Lamilies are involved in this condition of doubling 
or overcrowding. 


Legislation now being studied by the committee would 
aid private enterprise in’ supplying housing with pro 
visions for urban redevelopment, low rent public hous- 
ing. technical research, market analyses, and the estab- 
lishment of NELA on a permanent basis. 


Public Health 


PResipeNt TRUMAN, in a message to Congress on Novem- 
ber 19,-recommended a five-point National Health Pro- 
gram. In summary, the plan would provide for: (1) 
more adequate distribution of doctors and hospitals 
through the extension of federal financial aid; (2) de- 


velopment and expansion of grants to states for public 


health, maternal, and child care services; (3) encourage- 
ment of medical research; (4) expansion of the existing 
social security system to include health insurance under 
which system Congress would determine the cost of the 
insurance and the manner of payment with wage earners 
paying a tax on earnings to participate; (5) insurance 
against loss of earnings because of sickness also through 
the expansion of the present social insurance system. 

‘To carry out the President's program, a “National 
Health Act of 1945" (S1606-HR4730) was introduced by 
Senators Wagner and Murray and Representative Dingell. 
Most of the features of this new bill were lifted bodily 
from S1050-HR 3293 introduced early in 1945 by the same 
sponsors. Committee hearings on $1606 and HR47g0 are 
expected in the near future. 

‘Meanwhile, the Senate has passed Sigi, the hospital 
survey and construction bill, to provide grants to the 
states totalling 5380,000,000 over a five-year period. 


Surplus Property 


SURPLUS PROPERTY for the use of educational and public 
health institutions is now available at a discount to state 
and local governments. In order to start an immediate 
flow of available property into such channels, an interim 
procedure was put into effect in December under which 
buyers were permitted to deal directly with the disposal 
agencies instead of applying first to Federal Security 
\gency. ‘To buy under the interim procedure, eligible 
institutions were required merely to accompany their 
orders with a certificate verifying their eligibility. Mean- 
while, FSA and its constituent units, the U.S. Office of 
Education and the U.S. Public Health Service, have been 
establishing a permanent procedure by which all applica- 
tions for purchase at reduced prices must pass certain 
criteria of need and use belore they are approved. Such 
procedure is expected to be ready for operation on or 
about January 15. Notice will be given as soon as it 
goes into effect and at that time the interim procedure 
will become null and void. 

The Surplus Property Administration has announced 
a special emergency program for making available sur- 
plus housing, or surplus property adaptable to housing, 
to relieve the critical housing shortage particularly as 
it is affecting veterans and their families. Under the 
program state and local governments will be permitted 
to take over, without charge, available property for im- 
mediate rental to veterans. All rent received is to be 
turned over to the federal government by the states and 
their political subdivisions after deducting alteration and 
maintenance costs. In using his power under the Surplus 
Property Act of 1944 to issue this order, SPA Adminis- 
trator Symington found that “the operation of housing 
facilities by state and local governments for the use of 
veterans will result in benefits to the United States for 
considerations of public health.” 
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